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PREFATORY NOTE 

In the following chapters the writer has at- 
tempted a survey of the entire field of public 
duty, judicial and administrative, that is 
assigned to persons holding the office of Justice 
of the Peace. 

As a layman he is conscious of a certain pre- 
sumption in venturing on territory which is 
generally regarded as the preserve of gentlemen 
learned in the law. His excuse must be, that 
while there are many admirable treatises of a 
solid and formal type — enriched with a profusion 
of legal lore and fully equipped with indexes, 
notes of cases and references to statutes — there 
is no handy manual offering practical hints for 
the guidance of a magistrate and describing his 
daily work in a plain, untechnical way. 

Such a vade mecum this little book is designed 
to be. The author submits it to the judgment 
and criticism of his brethren in the hope that 
it may be helpful to those who, without previous 
legal training, find themselves called on to dis- 
charge the multifarious duties of a Justice. 



viii PREFATORY NOTE 

Possibly, also, it may be of interest to a wider 
circle, as showing how our judicial system in its 
lower ranges bears on national life and interests. 
The writer will be grateful for any suggestions 
or corrections that may be sent to him, to the 
care of the Publishers. 

February ign 



THE 

JUSTICE OF THE PEACE 

CHAPTER I 

THE OFFICE OF JUSTICE OF THE PEACE 

When an ordinary private citizen receives an its 
intimation from the Clerk of the Peace of his antiquity 
county to the effect that "the Lord Chancellor 
has been pleased, on the recommendation of the 
Lord-Lieutenant, to place " the name of the 
recipient on the Commission of the Peace, he 
may not realize, if his main interests have lain 
outside the region of jurisprudence, that he is 
now installed in one of the most venerable offices 
of the State. 

He is the lineal descendant of the custos pads 
of the thirteenth century, and the duties which 
he is now authorized to discharge — or some of 
them — have been the subject of specific legisla- 
tion in every Parliament since the first of 
Edward III. His friends will not omit to 
remind him that he is one of the great unpaid; 

B 



2 THE JUSTICE OF THE PEACE 

but if a statute of Richard II had not, alas, been 

repealed, he would be entitled to an allowance 

of four shillings (two or three pounds, at present 

values) for every day he attends at Quarter 

Sessions. No provision has ever been made to 

pay for attendance at Petty Sessions, which, 

indeed, only came into existence in their present 

form in 1836, but it may surely be assumed that 

whenever members of Parliament are endowed 

with salaries, the claims of the Justices to similar 

treatment will not be overlooked ! 

Made of The mode of appointing Justices of the Peace 

appoint- has given rise to considerable discussion in the 
ment ° , . . 

last few years, and some important changes are 

in prospect. The necessity of introducing a 

modification has led to an inquiry by a Royal 

Commission into the whole' subject. It sat 

during the winter and spring of 1909-10, and 

investigated a large number of criticisms 

directed from various quarters against the 

methods pursued by Lords - Lieutenant in 

making appointments to the Bench. A chief 

complaint was the preponderance of one political 

party, and this defect the Commission, in their 

Report, dated July 1910, seem to regard as 

having been proved; one of their suggestions 

being that the balance should be redressed "as 

far as public interest will permit." Further, 

they urge that "political opinions and political 

action " should not influence the selection in 



THE OFFICE 3 

future. The fitness of persons for the Bench 
"should be constituted by their moral and per- 
sonal character, their general ability, business 
habits, independence of judgment and common 
sense." The main recommendation of their 
Report is that one or more Advisory Commit- 
tees, of not more than five members, should be 
formed in each county, "to inform and advise" 
the Lord Chancellor and the Lord-Lieutenant 
in regard to the necessity of appointing new 
magistrates and the desirability of calling upon 
non-acting magistrates to resign. They also 
express the opinion that political influence 
should be wholly set aside, and that members of 
Parliament, candidates, and political associations 
ought not to put forward recommendations for 
appointment. Finally, they would require from 
every new Justice an undertaking that he will 
perform his fair share of magisterial duties. 

With regard to this last recommendation, it 
is notorious that an immense number of mag- 
istrates — probably a majority of the whole 
number in some counties — do little or nothing 
to justify their appointment from the time they 
take the oaths. They accept the honour as a 
recognition of their social status or as a reward 
for political services, and are content to leave to 
others the discharge of the responsibilities con- 
nected with the office. 

Until a few years ago no one could be placed 

B 2 



4 THE JUSTICE OF THE PEACE 

on the Bench except those who held an estate of 
^ioo a year, or had a reversion expectant of 
^300 a year, or occupied a house assessed at the 
former amount, but no pecuniary "qualification" 
is now required, and, broadly speaking, the 
position is open to all. The clergy are not 
ineligible, but of recent years they have been 
very infrequently placed on the commission. 
The rule is that a minister of religion shall only 
be appointed when no suitable layman is avail- 
able. With regard to solicitors, the stipulation 
is made that they shall not practise either person- 
ally or by any partner before any Bench in the 
county or borough within which they are entitled 
to act. 
Judicial Briefly, the functions of a Justice of the Peace 
ateistra- ^ ave a l wa y s been, and still are, divisible into 
tive two classes — the judicial and the administrative. 

The latter were once much wider than they are 
to-day. In the sixteenth century the Justices 
were the virtual rulers of the county. Acting 
under the supervision of the Council of State, 
and the King's Bench, they directed the opera- 
tion of most of the economic and social regula- 
tions under which the people lived in that 
little-governed epoch. The Barebones Parlia- 
ment conferred on them the honourable privilege 
of celebrating marriages, but this was retracted 
on the return of the clergy at the Restoration, 
and in more recent times the Justices have had 
less to do with welding than with relaxing 
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matrimonial bonds. The tendency has been to 
diminish their administrative duties, especially 
since the system of local government by elective 
bodies was established towards the end of the 
last century, though, as we shall see later, those 
that remain are neither few nor unimportant. 

The old judicial powers, on the other hand, 
remain practically intact, and have been 
immensely extended in scope by the fecundity 
of modern Parliaments. The Justice of to-day, 
like his progenitor the conservator pads, is 
empowered to preserve the peace, to suppress 
riots and affrays, to take security for good 
behaviour and to order the apprehension and 
committal of prisoners. These things he can 
and ought to do singly. Then, at Petty 
Sessions, with one or more colleagues, but not 
singly, he can hear and adjudicate upon a vast 
number of minor offences, make orders and dis- 
pense justice summarily, without a jury. 
Finally, at Quarter Sessions the general body of 
Justices may try prisoners who have been com- 
mitted for certain graver indictable offences. 

The area of jurisdiction of a Justice is strictly 
limited to the county or borough for which he 
is commissioned. Judicially he can do nothing 
outside that area; but he is not so limited in 
regard to ministerial acts. He can, e.g., take 
declarations in any part of England. 

"Justices' justice" has passed into a proverb, 
and there is no use in blinking the fact that a 
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local Bench is commonly regarded as a fair butt 
for satirists of every degree. It may readily be 
granted that the sarcasms so freely levelled at 
the administrators of the law are justified in 
themselves, but the truth is that they should be 
addressed in most cases to the legislators who 
made the law rather than to the Justices who 
apply it. This remark is true, for example, of 
the old Game Laws, which brought unlimited 
odium on the Justices until Parliament altered 
those enactments and brought their provisions 
more nearly into harmony with modern ideas. 
Class pre- Again, as the magistracy used to be 
dominance recru it e d exclusively from one class, and that the 
haughtiest in this or perhaps any other land — 
the country gentry to wit — it is not to Be won- 
dered at if the authority of the Bench should 
have been exercised at times in a narrow auto- 
cratic spirit that roused the just anger of the 
commonalty. Recent changes in the law, and 
still more the catholic policy adopted by Lords- 
Lieutenant, have led to a wholesome variety in 
the composition of magisterial benches. In the 
rural districts the landlord interest still pre- 
ponderates, but there is now almost everywhere 
a substantial popular element; and in urban or 
semi-urban localities the professional, business 
and workman classes are fairly represented. 

As a result of this rational reform the system 
has obtained a new lease of life. No more than 
thirty years ago it seemed to many competent 
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judges that it was doomed to disappear and to Criticism 
give place to a regular State-paid magistracy S^S*.. 
like that which obtains in France, but to-day it 
is working vigorously, smoothly, and with 
general acceptance. Impartial critics who are 
familiar with the administration of justice in the 
courts presided over by stipendiary magistrates 
will hesitate to affirm that their work is better 
done (though the "turnover" is, of course, 
vastly greater) than that of ordinary petty 
sessions. There is abundant criticism, of course, 
and the searchlight of the Press occasionally 
shows up blunders and indiscretions which are 
made the most of. Now and again grave 
mistakes are committed, and the newspapers 
gleefully talk of Justice Shallow, and put the 
unhappy magistrate in the pillory to be pelted 
by letter writers. But such incidents are rela- 
tively rare. The Justices enjoy safeguards which 
were denied to their ancestors. The reporter is 
one restraining influence, and the Home 
Secretary is another. Each keeps a tolerably 
close eye on the procedure in Petty Sessional 
courts, with the result that the interests of justice 
seldom suffer in any material degree. 

In England, almost alone among civilized 
countries, the great bulk of minor judiciary work 
is done by amateurs, without cost to the State; 
done, too, in a manner that must be considered 
at least fairly efficient, since otherwise it would 
not be tolerated by a free people, who have the 
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power at any moment, if they so will, to bring 
it to an end. No one will assert that the mag- 
isterial system excites any enthusiasm of ap- 
proval, but it has earned general acquiescence 
(which is perhaps as much as is to be hoped for), 
and there is no probability that it will be super- 
seded in the near future. The only possible 
substitute would be an organization of peram- 
bulating stipendiaries. And as this would mean 
not only a tremendous upheaval of ancient 
custom, but also a considerable expense to the 
ratepayers, few reformers are prepared to agitate 
seriously for its adoption. It could only come 
as the result of a widespread discontent with the 
present system, and of this there is happily no 
indication. 
What is Yet the fact must be remembered that it 
expec e depends on the Justices themselves whether they 
Justice shall continue to be entrusted with the extensive 
and varied powers that have slowly in the lapse 
of centuries grown round their office. So long 
as they show the indispensable qualities of 
diligence, common sense and integrity in the 
discharge of their duties, they are safe from the 
fate of disestablishment. The nation is fairly 
considerate towards its servants, but it has a 
right to expect that those who accept an office — 
even an honorary one — shall be mindful of its 
responsibilities as well as of its dignity. It will 
pardon errors that arise from ignorance of the 
abstruser points of law, but it will be impatient 
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of arrogance or stupidity, and absolutely 
relentless towards aught that is even remotely 
tainted with partisanship. 

It is unthinkable that a magistrate in any 
English court should stoop to accept a bribe; 
our tradition is too constant and too deep-rooted 
for that to be possible. But the integrity of the 
Justice must rise far higher than that bare 
irreducible minimum. He has to cherish in all 
circumstances — and it is a more exacting 
doctrine than the uninitiated will easily realize — 
a fair and open mind. He has to free himself 
while on the Bench from all possible bias — 
political, sectarian or social ; to hear all men, 
even those he dislikes or mistrusts, with equal 
favour and attention ; to leave outside the doors 
of his Court all the prejudices and preposses- 
sions that may deflect the scales of justice ; and 
to brace himself sternly against the onslaught 
of those emotions of indignation, and even of 
pity, which will often be excited by a drama 
unfolded before his eyes of wrongs inflicted or 
sufferings endured. So much is expected of 
him, and rightly. It is a small matter that when 
he falls short of the high standard he desires to 
attain he incurs merited condemnation. A worse 
punishment befalls him in the bitter conscious- 
ness that he has done unworthily in his high 
office, and has tarnished the splendour of justice 
in her very throne. 



CHAPTER II 

THE ' HANDY MAN ' OF THE STATE 

immeme The man in the street is prone to regard the 
the duties Justice as an official whose business it is to send 
criminals to prison and to frighten the disorderly 
into a respect for the law, and seldom realizes 
what an immense variety of little services he 
renders by way of helping the complex 
machinery of modern life to run smoothly. In 
truth the Justice is the handy man — or perhaps 
more accurately the maid of all work — of the 
State ; charged with a miscellany of unconsidered 
trifles in the way of public duty. To him belong 
the odds and ends of finance and administration. 
He fills up the empty chinks in the structure of 
Government. For instance — 

Is an old thoroughfare to be closed ? It cannot 
be done until he has visited the locus in quo and 
given his consent. Does a foreigner desire to 
obtain the advantages of British citizenship? 
The Justice receives his vows of allegiance. Has 
a stranded pauper to be thrown back upon the 
parish that nurtured him? He makes the 
requisite order. Are the jurors' lists properly 
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compiled ? It is for him to examine, revise and 
authorize them. Have the overseers made a 
rate? It has no validity until he has "allowed" 
it. Are there recruits eager to join his Majesty's 
forces? They come to him to be sworn in. 
Has a deserter come forth from his hiding-place ? 
The Justice hands him over to the military 
authorities for punishment. Are there insanitary 
dwellings that defy renovation ? He decrees that 
they be demolished. Does an undesirable tenant 
persist, regardless of notices to quit, in occupy- 
ing his small tenement? He can be forcibly 
ejected only by order of the Justices. Is putrid 
meat, or still more pernicious literature, being 
kept for sale ? He can order the destruction of 
both. Does an aged tree threaten the safety 
of the passers-by? He m'ay direct that it be 
no longer spared by the woodman's axe. Has 
a master neglected to provide adequate food for 
the servants and apprentices under him? The 
Justice may require him to improve the equip- 
ment of his table. 

If a widow desires to draw out from the Post 
Office her husband's savings; or a young 
telegraphist has to be entrusted with other 
people's secrets; or a friendly society desires to 
alter its rules; or a father has scruples of con- 
science about the vaccination of his child; or a 
youthful prodigy aspires to go on the stage; or 
a disorderly house scandalizes the neighbours; 
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or the friends of a lunatic feel compelled to "put 
him away " ; or a pawnshop patron has lost the 
indispensable ticket; or a soldier on furlough 
requires an extension of time; or a wayward 
apprentice has exhausted the patience of his 
master; or a pensioner has lost his certificate 
of identity : in all such cases, and a myriad more, 
the aid of the Justice is invoked to set right what 
is wrong, or to make that lawful which would 
otherwise be forbidden. 

In some directions his power encroaches on 
the financial jurisdiction of the County Court. 
A workman who is unable to obtain payment of 
the wages he has earned ; or a cabman who has 
been bilked by his "fare," can demand a speedy 
redress at his hands. Payments due to local 
authorities — for local rates, and in some cases for 
electric light charges, water rates and building 
fees — are the subject of summonses by a Justice. 
So also are moneys due to the Poor Law for the 
maintenance of paupers, to the separated wife 
by her husband, and to the mother for her ille- 
gitimate child; and licence fees payable by the 
owner of a dog or gun, the master of a male 
servant, or the proud possessor of armorial 
bearings. 

Acts of Parliament dealing with shop assist- 
ants and factory employees; with the protection 
of wild birds and the prevention of smoke; 
weights and measures and the adulteration of 
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food ; and local bye-laws covering a wide diversity 
of subjects, from plans for new buildings to the 
regulation of offensive trades, and lights on 
vehicles to parasitic mange, bring grist to the 
magisterial mill in yearly increasing quantities; 
while betting men and motorists, though rela- 
tively few in number, deserve grateful mention 
on account of the handsome contributions they 
make to the magisterial exchequer. 

The catalogue might be greatly lengthened, 
but perhaps enough has been said to justify the 
remark made by an eminent German student of 
our institutions that "the functions of an English 
Justice of the Peace are as multifarious as those 
of the modern State." He touches the social 
organism in all its departments and ramifications ; 
he has his finger in almost every pie. Seeing 
that the Legislature, in its wisdom, has given 
him charge of so many things, and is continually 
entrusting him with more, the inference is clear 
that he has not, on the whole, proved to be an 
unfaithful steward. 

Certain things a single Justice can do : as, 
grant summonses, issue warrants, take declara- 
tions, hear and determine charges of simple 
drunkenness ; but for the ordinary work of Petty 
Sessions a bench of at least two Justices is 
necessary. 

All the Justices on the roll may attend, if they 
please, at any Court in the area of their juris- 
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diction, but for convenience' sake a list of Jus- 
tices "usually acting" for each Petty Sessional 
Division of a county is prepared by the clerk, 
and it is not customary for others to take part. 
Even among those thus specified there are 
generally some whose participation is limited to 
an occasional appearance on the Bench. It 
depends on a magistrate's own taste, on his other 
avocations, and on the amount of work to be 
done relatively to the number of Justices avail- 
able, what part he individually takes. 

For ordinary Petty Sessional work a large 
Bench is not desirable. There must be two, 
there may well be three, but five is perhaps the 
maximum number for practical convenience. 
One must occupy the chair and conduct the 
proceedings (though the others are by no means 
required to be "dumb dogs ") ; and if he has one 
or two colleagues on either hand, and a trust- 
worthy clerk in front of him, the staff is ample. 
Larger numbers are apt to result in confusion, 
misunderstanding or delay. 
Preced- Questions of precedence among Justices will 
theBench somet inies arise, and require delicate handling. 
All are equal, and the law gives no advantage 
even to a Judge of the High Court who may 
amuse himself in his retirement by occasionally 
sitting on the local Bench. The Home Secretary 
has advised that precedence is a pure question 
of seniority. If a chairman or deputy chairman, 
elected by the Justices, is present, he presides; 
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otherwise the duty devolves on the magistrate 
whose appointment dates earliest, or if he should 
decline, on the next in order, and so on. 

In case of difference of opinion the majority 
of votes determines the judgment, and the dis- 
sentients are entitled to have the fact mentioned 
that the decision is not unanimous. The chair- 
man has no casting vote. He is bound to con- 
sult his colleagues at every stage of the proceed- 
ings, and to put, or allow them to put, such 
questions as they may desire. At the end of a 
case he intimates to them, sotto voce, what he is 
disposed to do in the matter before them ; if there 
are divergent views, or some points of law need 
to be cleared up, it is better to retire to the private 
room for a few minutes than to carry on an 
animated conversation in full view of the spec- 
tators. Needless to say, there must be give and 
take, but it is surprising how easily a general 
accord is established between men of good-will 
who are accustomed to act in concert. 

A natural sense of what is fitting will, of Questions 
course, restrain a Justice from taking part in the Jj re g°i' 
hearing of cases in which he is personally con- 
cerned. If his own individual interests, or those 
of his family, his friends, his employees or his 
tenants are affected in any way it is best that 
he should withdraw not only from the Bench, 
but from the Court. With regard to his public 
relationships, however, there is some uncertainty 
and a diversity of custom. A Justice may be a 
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member of the local Education Committee : is he 
therefore debarred from dealing with parents 
who have not sent their children to school ? It 
may be urged that as the prosecutor (the school 
attendance officer) is acting under the direction 
of a body to which the Justice belongs, he is 
therefore, in a sense, the Justice's agent. The 
same argument applies when the Justice is a 
County Councillor, or District Councillor, or 
Guardian of the Poor. The authority prose- 
cutes, and a member of the authority sits to 
give judgment. It commonly happens, of 
course, that the Justice has taken no part in 
instituting the proceedings, and he has no con- 
scious bias whatever. Objections are, however, 
sometimes raised, and perhaps they are some- 
times felt when they are not uttered. 

It is certainly desirable that a Justice should 
refrain from acting in any circumstances which 
can reasonably give rise to criticism. If he 
cannot withdraw without inconvenience, he may 
mention to the parties when the case is called 
the position in which he stands. They will very 
rarely object to his going on with the hearing, 
especially if his retirement from the Bench 
involves a postponement to another day. The 
main difficulties arise from Justices whose attend- 
ance is sporadic. 
First im- A newcomer, one who has lately been clothed 
ofa" tyro with the official dignity, will make up his mind, 
if he be wise,, to be content with playing the part 
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of watchful observer for a time. He will recog- 
nize that to a stranger many things must in- 
evitably appear strange. If he puts some tem- 
porary restraint upon the expression of his views, 
and refrains from passing a hasty judgment 
upon the scheme of procedure and the principles 
he finds in operation, his opinion will carry so 
much greater weight later on. Experience 
teaches, here as elsewhere, and as he masters its 
lessons he will see in a different light some of 
the things that may have struck him at a first 
glance as astonishing or even intolerable. If he 
has brought with him to the Bench a bundle of 
a. priori theories, it will presently be borne in 
upon his mind that these are more difficult of 
application than he had imagined. 

This is no more than saying that the Justice, 
like every other craftsman, needs to pass through 
an apprenticeship. Some day the Lord Chan- 
cellor may impose a period of preparatory train- 
ing upon his recruits ; but until he does, sensible 
men will take care to discipline themselves by 
adopting a passive attitude during their early 
days on the Bench. There is, for the ordinary 
man, a great deal to be learned, and the neophyte 
finds that in the first stages he is hardly helped 
at all by books — splendid and marvellous as they 
are, those massive volumes to which the experi- 
enced Justice turns with ever increasing admira- 
tion and confidence. 

The puzzlement of the beginner is consider- 
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able. Solvitur ambulando. As he watches the 
working of the machine, he will see that there 
is more reason than he had supposed for the 
things that struck him on a first view as irra- 
tional, harsh or circumlocutory. Though there 
is ample scope for the reformer in this as in all 
other departments of human activity, he will 
presently admit that changes for the better are 
not so easily formulated as he had perhaps 
imagined. The framework of the system is very 
old. It is a growth the origins of which take 
the mind back to Saxon times, with many graft- 
ings designed to meet modern requirements. 
We are not a new colony, but an old kingdom, 
and our national instinct teaches us to make the 
best of the institutions that have come down to 
us by a multitude of modifications and adapta- 
tions, rather than to clean the slate and start de 
novo. Hence the cumbrousness of movement, 
the dire abstruseness of expression, and the many 
archaisms that perplex and irritate the tyro. 
Surely, he reflects, simpler and better methods 
might be devised ! No doubt they might ; but 
we English love the aroma of antiquity that 
lingers in our public ceremonial. Just as the 
Prayer Book preserves traces of the Sarum Use, 
the everyday procedure of a Magistrates' Court 
is redolent of our Plantagenet ancestors and their 
leisurely formal ways. 



CHAPTER III 

GRANTING SUMMONSES AND GIVING ADVICE 

A Petty Sessional Court is constituted as soon " Appii- 
as the Justices have taken their seats, and as oa lon * 
there are no minutes to read or previous pro- 
ceedings to confirm, the business is at once 
proceeded with. The Clerk inquires if there are 
any "applications," and a queue of more or less 
eager men and women is lined up by the sergeant 
towards the witness-box. 

Very frequently this is the most interesting 
part of the morning's work. The manifold 
trials, worries and distracting anxieties of 
common life are exhibited in endless variety with 
infinite shades of expression by one after the 
other as they pass in review, each detailing his 
complaint or perplexity, and demanding the aid 
of the law. All are expectant of a remedy for 
their grievance, and some think it ought to be 
given straight away without the needless 
formality of calling upon the other party to give 
his account of the affair. Great is the faith of 
the poor in the power of a Court of law and 
in the wisdom of its ministers ! And corre- 
c 2 19 
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spondingly great are the demands made upon 

the patience, the tactfulness and the ingenuity of 

the Justices, and upon the knowledge of their 

Clerk. 

Granting A few samples taken at random from the 

refusing journal of a Petty Sessional Court in a fairly 

sum- populous district will illustrate the nature of the 

"applications" with which the Justices are 

called upon to deal. 

A woman complains that her husband dis- 
appeared a week ago, and she has not been able 
to ascertain his whereabouts, but strongly 
suspects that he has gone for good. — If she can 
find his present address, or place of work, a 
summons will be granted for desertion. But if 
she cannot trace him, she should apply to the 
relieving officer, and the guardians will endea- 
vour to bring him to book. 

Another woman plaintively appeals for a 
separation from her husband. He knocks her 
about habitually, and she can stand it no longer. 
— On being questioned, it appears that she is 
still living with her husband. She may take 
out a summons against him for assault if she 
wishes, but as long as she has not quitted her 
husband's roof she is not entitled to take pro- 
ceedings for a separation on the ground of 
cruelty. 

A furniture dealer on the hire system reports 
that a person to whom he had supplied goods on 
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an agreement (produced) has failed to keep up 
his payments, and refuses to restore the articles. 
— There may be only a few shillings due out of 
several pounds, but a summons is granted for 
wrongful detention. 

A- householder alleges that a neighbour's dog 
has bitten his child. — There is a policeman in 
court whb gives the dog a bad name, and a 
summons is granted against the owner for keep- 
ing an animal to the danger of the public. 

A landlord states that his tenant (in arrears 
with his rent), whom he had threatened with a 
distraint, had fled surreptitiously, taking his 
furniture with him. — A summons is granted for 
double the value of the goods removed. 

A tearful woman, trembling with anger and 
excitement, wants to take proceedings against 
" the lady next door " for traducing her character 
and poisoning the mind of her husband. — She 
repeats the allegations, which are certainly 
lurid, and serious enough to disturb connubial 
peace, but she has to be told that to obtain a 
remedy for slander she must go to a higher 
Court. Being adjured to pay no heed to idle 
words, she replies with a sniff and goes away 
dissatisfied. 

A mother brings her boy of ten, and asks for 
advice. She can do nothing with him; he is 
wilful and disobedient, a liar and a thief; his 
father and she have "tried him both ways," but 
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it is no good. — Under the eye of the Court, and 
surrounded by policemen, the youngster begins 
to cry. He is gravely warned of the fate that 
befalls evil-doers, and perhaps the sergeant is 
told to show him the birch that is kept down- 
stairs for the purpose of chastising bad boys. 

A young woman with a baby in her arms says 
she wishes to obtain an affiliation order against 
the father of her illegitimate child. — She is 
sworn, and gives an outline of her relations with 
the alleged culprit. Some corroboration of her 
story must at the same time be furnished in the 
shape of letters written by him, or the testimony 
of some person who knew the parties. No 
summons will be granted on her mere ipse 
dixit, but if some support for her story can be 
shown, she is allowed to proceed. 

A cabman complains that he was underpaid 
sixpence by a lady who hired him to bring her 
from the station. — A summons is granted for 
the sixpence, on details of the journey being 
given, and if the case is proved on hearing, the 
lady will be mulcted in several more sixpences 
for the cabman's loss of time. 

A labourer states that he was engaged for a 
job at eightpence per hour, but his employer 
refuses to pay him, or has paid him only in 
part. — Time-bill being produced, a summons is 
granted for the balance said to be due. 

A maidservant says that her mistress dis- 
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missed her "in a fit of temper," and turned her 
out of doors without her wages or her box. — The 
girl is at a disadvantage as compared with the 
workman, for she must take action at the County 
Court for recovery of her wages. With regard 
to her box, a constable may be sent at once to 
inform the mistress that she must not detain 
her maid's clothes. If the box be not given up 
(but it probably will be) a summons is issued for 
wrongful detention of the girl's property. 

A woman appears with scratches on her face, 
displays a bloody handkerchief, and draws from 
her reticule a handful of hair (her own), which 
some female associate tore from her head. — 
Summons granted for assault, in full expecta- 
tion that the other party to the affray will demand 
a retaliatory summons before the day of hearing. 

Summonses are granted as a matter of course 
on the application of the police against various 
minor transgressors. But if a warrant of arrest 
is required an information is laid and sworn to. 

Various public functionaries apply for sum- 
monses; as for instance the school attendance 
officer of the education committee, the rate 
collectors, county council inspectors of various 
categories, the vaccination officer, the clerks to 
the board of guardians and the district council, 
etc., and all these are naturally granted without 
much investigation. Similarly, if the repre- 
sentative of a great private corporation, like a 
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railway company, desires process to issue for 
some alleged infraction of their bye-laws, there 
need be little hesitation, because if any person 
should be injured by such action, there is little 
doubt as to his being able to obtain redress. 

The Justice's familiarity with summonses 
must not, however, render him oblivious to the 
acute suffering they may cause if too lightly 
granted against respectable people. A sum- 
mons proves nothing, except that an allegation 
of some sort has been made by a person who 
considers himself aggrieved. It does not really 
reflect on anybody's character to be summoned, 
because the most exalted persons are liable to be 
falsely accused. The Justice knows this — he 
may very likely have been summoned himself at 
some time or other — and he sees nothing par- 
ticularly formidable in the half sheet of blue 
foolscap which he is accustomed to sign so 
often. But it is far otherwise in thousands of 
decent homes There the police court is associ- 
ated with horrible crimes and shameful villainy ; 
the thought of a husband or a son being sum- 
moned — still more, the advent of a constable 
with the dreadful mandate, observed by all the 
neighbours — brings down an avalanche of 
shame and grief on many a timid soul. There 
is an honourable pride that shrinks from contact 
with the power 'of lawful authority as from the 
plague, and feels the stigma of a summons 
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worse than a wound, and this is not the 
monopoly of the upper class, but is oftenest 
found among hard-working sober folk, whose 
characters are their most treasured possession. 
Therefore, if the Justice himself be grown' callous, 
it behoves him to remember that a summons 
issued without careful inquiry may be a terrible 
instrument of unmerited punishment. 

Ordinarily private persons who come smart- 
ing under a sense of wrong, whether justifiable 
or not, need cautious treatment. Often the 
plunge into the Court is taken as the result of a 
sudden impulse for revenge, or a passionate 
desire to humiliate an obnoxious relative, or is 
the mere reaction from too close intimacy. Such 
people are ready enough to invest half-a-crown 
in a summons in the heat of their wrath, but the 
Justice is sometimes able to perceive very clearly 
that it will be no real kindness to grant their 
request : what they need is a little time to cool 
down. The more voluble and denunciatory they 
are the safer it is to prophesy that the mood will 
change in twenty-four hours if let alone. Still, 
on their showing (wounds and torn garments 
substantiating), they are entitled to the summons 
if they insist; the law is always at the service 
of those who appeal for its aid. A good plan 
sometimes is to tell the applicant in such a case 
that he (or, more frequently, she) can have the 
summons at the clerk's office on the following 
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day. This gives the needful time; sleep and 
reflection, and perhaps a glass or two of beer, 
do the rest. 

Free Sum- Free summonses are frequently asked for, and 
they ought to be granted in every instance when 
the complainant is extremely poor, and when it 
is obvious that an injury has been done of such 
a nature that it is expedient in the general 
interest that the offender should be brought to 
book. The most flagrant examples that call for 
this special consideration are cases connected 
with the ill-treatment of women and children. 
A brutal husband should not be enabled to 
escape scot free by simply taking care that his 
wife is not possessed of a half-crown. 

The Justice possesses a most valuable weapon 
in the power to issue a summons gratis, but it 
must be used only in extreme cases and with 
careful discrimination. For it often happens that 
when out of regard for the poverty of the 
applicant and the nature of the allegations he 
has yielded to the plea and granted a summons 
without payment, nothing more is heard of the 
matter. The appointed day of hearing arrives, 
and the case is called, but there is no response. 
The explanation is that the aggrieved party has 
either been terrorized or "squared." Threats 
may have been used, or atonement made, or 
possibly a forgiving spirit has wiped out the 
offence. It must not, however, be inferred from 
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such a slighting of the powers of the law that 
a mistake was certainly made in granting the 
favour. A warning has been given in the shape 
of a blue paper, and it is likely that the tyrant 
will hold himself in some restraint, for a time 
at least. 

In a populous district the miscellaneous work Giving 
tends to become very heavy, particularly if the 00nIlsel 
Court has acquired some reputation for patience 
and sympathy. Confidence is a plant of slow 
growth, but when it is fairly established people 
of the humbler class will be found to use with 
almost embarrassing freedom the opportunity to 
seek some kind of solution for their difficulties 
at the hands of the Justice. And why not ? He 
is the nearest equivalent that our complicated 
civilization affords to the "cadi under a palm- 
tree," who adjusts the disputes of an Oriental 
village. It is true that his powers are strictly 
confined to the administration of definite laws, 
and beyond the clearly marked limits of these 
laws he cannot go. All his formal actions are 
governed by inelastic rules of which the cadi 
(lucky fellow that he is) knows nothing. But 
he will soon realize that apart from his powers 
he has an influence which, if he is disposed to 
use it, gives him a sphere of moral jurisdiction 
outside and beyond the law. He has means 
and organs at his command, to which reference 
will be made presently, that enable him to make 
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good some of the imperfections and alleviate 
some of the harshness and complete some of the 
omissions of the statute book. In circumstances 
which do not permit him to punish he can warn, 
he can recommend when he has not the power 
to enforce; and such is the antique veneration 
still felt by the majority of persons for a Court 
of law even of the lowest grade, and for a 
magistrate, however insignificant personally — 
provided only that he is evidently anxious to be 
just — that his words of advice will often be 
accepted by disputants as if they carried the 
weight of a formal decree. 

There are dangers to be avoided here, it must 
be acknowledged. The clearest possible dis- 
tinction should always be made between an 
order, which the Justice can enforce, and a 
suggestion, which of course he cannot. The 
potency and effect of advice will depend on its 
intrinsic value. Yet, though it may be of the 
simplest and most obvious kind, no more than 
an echo of what any sensible friend of the parties 
would naturally offer in the circumstances, as it 
comes from the Bench — the traditional seat of 
equity — it is commonly received with great 
respect. The parties readily understand that the 
magistrate is going beyond the strict line of his 
duty in his anxiety to assist them, and so far 
from regarding it as an intrusion, they are pre- 
pared to welcome a piece of counsel, especially 
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if it be phrased in moderating, tactful terms, and 
designed to heal, not to exacerbate their wounds. 

A Justice has to consider, when people make 
him the receptacle for their tales of woe, that 
the vast bulk of poor persons have no one else 
to whom they can go, being as they are in our 
towns largely estranged from ecclesiastical 
guides. It is no small thing to them in many 
of the trials of life to know where they can find 
a man of education and refinement, a "gentle- 
man," as they would say, who will listen to their 
story. True the story is often made unduly 
long, it is confusedly told, it abounds with 
palpable exaggerations, and the instinct of the 
Justice enables him to discern suppressio veri 
alternating with suggestio falsi all along the line. 
Yet his duty is plain. He must listen with all 
the patience he can muster and try to carry out 
a sifting process in his own mind as the narrative 
goes on, rejecting all the embellishments, 
making due allowance for the probable point of 
view of the other party to the trouble, and 
endeavouring to see the thing, whatever it may 
be, as it really is. Regarded merely as an 
intellectual exercise this has its value. The 
dominant thought should be that here is at all 
events a poor soul that needs to disburden itself 
and will feel better when that is done. 

The Justice need be nothing of a speaker — 
eloquence, so precious at the Bar, is apt to 
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become a defect on the Bench — but he must be 
a good listener, or in this part of his work he 
will fail miserably. He must attend with eyes 
and ears, remembering that however trivial the 
details really are, they seem all important to 
the person speaking. And when all is said, and 
he finds himself utterly unable to offer any 
remedy or advice or assistance in any shape or 
form, it does not follow that he has wasted his 
time. A little sac of matter has been dis- 
charged, and the patient is relieved. 
Should It is a question whether the miscellaneous 

beopenl' business preliminary to the hearing of cases 
should be taken in open Court or in camera. 
The latter course is imperative with regard to a 
portion of it, and is on many grounds desirable 
with regard to the rest, yet something may be 
said in favour of admitting the public as soon 
as practicable. 

The people who crowd the back benches of a 
local court and listen with strained attention to 
whatever goes on may be divided into two 
classes — casual idlers and persons who have 
some particular interest in some of the cases to 
be heard. Many of these have never been in a 
Court before, and they deem it appropriate to 
put on a shocked expression that is rather 
amusing. Certainly the proceedings are not in 
the ordinary sense edifying, because they so 
often relate to the passions, the weakness and 
the deceitfulness of humanity. The bald out- 
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spokenness of the language, and the surgical 
unbaring of fearful sores — for every Court is at 
times a moral dissecting room — make it a most 
unsuitable place, of course, virginibus puerisque. 
Ordinary men and women of full age, it may be 
argued, ought, however, to be given full oppor- 
tunity of widening their knowledge of the world. 
The Court is a place of education, for it reveals 
phases of life that are actually existent. Objec- 
tionable and even odious though they are to 
persons of decent habits, it is on public grounds 
expedient that they should be known. In 
another sense, too, it is educational because it 
exhibits the working of the system of law under 
which all must live. It brings home to those 
who are present as no course of "citizen " read- 
ing books will do the fact that our social system 
in all its limbs and organs is permeated by a 
code of rules which authority is ever able to 
enforce, and that the whole power of the organ- 
ized State is at the disposal of the humblest 
individual who claims its aid in defence of his 
rights. Now the full breadth and potency of 
authority, as well as its strict limitations, are 
more clearly brought out in what is here called 
the "miscellaneous business " of a Court than in 
its more elaborate proceedings by trial, and there- 
fore it seems desirable that the public should 
be admitted, as a rule, when these matters are 
being dealt with. 

Some exceptions, however, must be made. 
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Irresponsible persons ought not to be allowed 
to make in public railing accusations against 
absent parties which they may be absolutely 
unable to prove. Caution is especially necessary 
in regard to allegations of paternity. The charge 
is so easily made, and the injury done by a 
baseless declaration may be so serious that all 
applications of this nature should be heard in 
private, in bare justice to those who cannot 
immediately, or perhaps at any time afterwards, 
defend themselves. 

During the hearing of charges and summonses 
privacy is absolutely illegal. The Justice has 
no power to shut out the public as long as they 
do not interrupt the proceedings, but he may 
order the exclusion of women and children when 
evidence of an indecent character is being given. 
In some Courts a standing rule forbids the 
presence of witnesses until they are called to 
give evidence, but this is not usual. Either 
party may demand the exclusion of witnesses 
during the hearing. But should a person dis- 
regard the order to retire, and be subsequently 
called into the box, his evidence cannot be 
refused. 
Decorum A Justice has no power to impose punishment 
for "contempt of Court." All he can do with 
any person who is guilty of rude or contemptu- 
ous conduct is to order his ejectment. Expres- 
sions of feeling on the part of onlookers should 
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be most rigorously repressed. Trivial quarrels 
often evoke strong antagonisms, and the parties 
or their adherents are very ready to exchange 
recriminations if the Bench is not firm in its 
ruling. Notice should immediately be taken of 
any sign of intimidation towards a witness. 
Photographers should be directed to take their 
cameras outside. Finally, the Justice who is 
jealous of the dignity and reputation of his order 
will keep his own sense of humour under stern 
restraint, difficult as that may. sometimes be, 
"for as the crackling of thorns under a pot, so 
is the laughter of the fool " in the back of the 
Court. 

It is useful to bear in mind that a Court can Altering 
alter or reverse its decisions at any time up to deciBlons 
the close of the sitting, but not afterwards. . 
Occasionally it happens that a salient fact has 
been overlooked, or some fresh circumstance 
comes to light, which, had it been realized 
earlier, would have modified the judgment. If 
the Bench has not risen it can reconsider its 
decision; but under no circumstances can it 
re-open a case on a subsequent day for the 
purpose of re-hearing. If a miscarriage of 
justice has taken place the Justices cannot 
correct their error after the close of the Sessions. 
The only course open to them is to make a frank 
confession to the superior authorities and pray 
that their faulty decision may be annulled. 



CHAPTER IV 

WITNESSES — THE POLICE — SOLICITORS — THE 
CLERK 

False No long experience is required to force upon 
testimony tne j ust j ce t ^ e lamentable conviction that among 
the talents most widely distributed is the gift of 
ready and plausible lying. With some people, 
perhaps with the majority of those who figure in 
courts of summary jurisdiction, it is a sheer 
matter of constitutional incapacity to keep the 
oath they have taken so readily — to speak "the 
truth, the whole truth, and nothing but the 
truth " — in any cause in which their sympathies 
are engaged. Even from well-intentioned wit- 
nesses, unprompted by bias or self-interest, it is 
often hard enough to extract a plain account of 
what they have seen with their eyes; when they 
have a very definite and particular axe of their 
own to grind, the difficulty is enormously in- 
creased. Motives of loyalty to their friends, 
reluctance to " give away " a neighbour, fear of 
consequences sometimes, obscure the moral sense 
and colour testimony. Undeniable facts are dis- 
torted, fancy touches are introduced to soften the 

34 
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too fatal truth, and incredible (in a double sense) 
efforts are made to put the boot on the wrong 
leg. If a tithe of those who are guilty of wilful 
perjury were prosecuted, the gaols would have 
to be enlarged. It is unfortunate that no simple 
and prompt means have been provided for the 
punishment of deliberate false swearers in our 
Courts. The offence goes so often unpunished, 
and from its commonness it is so little regarded, 
that the morale of the community suffers 
seriously, and a worse result even than the defeat 
of justice is the continual lowering of the 
standard of truthfulness. 

Moral obliquity apart, the business of giving witnesses, 
evidence in Court is unsatisfactory. The j[°]| d and 
vagaries of honest, well-meaning witnesses give 
rise to the wish that young people at school were 
trained in the habit of clear and accurate narra- 
tion. Nothing seems, on the face of it, easier 
than to tell a plain tale; nothing is rarer in 
experience than to find a witness who is able to 
recount simple facts in due order with coherence 
and exactitude. Many who could perform the 
feat in an ordinary room apparently find it im- 
possible in a Court. To stand in the witness-box 
undoubtedly means to most people to undergo 
a severe ordeal, however trivial the matter at 
issue; their nerves are upset and their mind is 
confused as soon as they take the Testament in 
their hand. The Court is a strange and fear- 
D 2 
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some place, and they are in a state of virtuous 
indignation at finding themselves in it. Some- 
times it is necessary to remind them that not 
every one who happens to be in a Court is a 
criminal of the darkest hue. They will assume 
a Pecksnifnan attitude of moral superiority, and 
with a glance that embraces in its sweep the 
magistrates, the solicitors, the reporters and the 
innocent idlers at the back, they protest that they 
were "never in such a place before! " Others 
twitch and tremble with ill-suppressed excite- 
ment, much as if they imagined themselves 
before the Inquisition, and in imminent danger 
of being consigned to the torture chamber. 
Some are short in manner and grumpish in tone, 
as though suspicious of a trap, and every word 
has to be dragged out by main force. But more 
are afflicted with a volubility that pours forth 
an impetuous stream of allegations, laments, 
denunciations and reminiscences, with scant 
regard for relevance and not much for the truth. 

The new form of oath is no improvement on 
the old. Besides causing confusion and delay, 
it puts a strain upon the scholarship of the wit- 
ness to make him or her read the formula from 
a card. It ought to be pronounced by the 
Justice from the Bench in a clear and deliberate 
way, and the witness should then give his assent 
by simply raising the Book in the right hand. 

Witnesses often need to be protected from 
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hectoring by the solicitor who cross-examines 
them, and though it is a little hard to decide at 
what precise point the Justice should intervene, 
this protection should be scrupulously given. 
After all, a witness is engaged in discharging 
a duty, often a painful one. He is ex hypothesi 
assisting the Court to arrive at the facts of the 
case. For the credit of the administration of 
justice he ought not to be subjected to unfair 
treatment. He is assumed, until the contrary 
is shown, to be giving honest testimony on this 
occasion, whatever previous lapses from virtue 
he may have been guilty of, and if a too zealous 
solicitor endeavours to confuse his mind by 
adopting a bullying tone, or to expose him to 
obloquy by dragging in extraneous matters, a 
prompt check should be administered. Sensitive 
persons are often deterred from attending at a 
Court to give evidence in a case of which they 
have knowledge because they dread the kind of 
persecution by a hostile solicitor or counsel 
which everybody knows is sometimes tolerated. 
It is not derogatory to the Bench to thank a 
witness who does his duty at the cost of personal 
odium or perhaps risk of injury. He is aiding 
the administration of the law, and is entitled to 
all courtesy. Although this fact is sometimes 
overlooked by the officers of the Court, the Jus- 
tice should never forget it. A witness who 
attends voluntarily cannot be compelled to give 
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evidence. If he refuses to answer reasonable 
questions, the Justice can only rebuke him and 
send him away. On the other hand, a witness 
who has been brought to the Court by a sum- 
mons is obliged to give evidence, and may be 
committed for seven days if he is stubborn. 
The In criminal charges the police are naturally 

Police t h e c hi e f witnesses for the prosecution. Indeed 
they generally are the prosecutors, and the fact 
has a bearing on the action of the Bench. They 
are trained to give evidence succinctly and 
clearly; they are at home in the witness-box, 
and they do their work with uncommon efficiency 
as a rule. But the fact must not be overlooked 
that, having made a charge — say of drunken- 
ness, or disorderly behaviour, or obstructing a 
thoroughfare — their own reputation is, to a cer- 
tain extent, involved in maintaining it. They 
are taught to be fair, not to press circumstances 
too hardly against a defendant, and to say what 
there is to be said in mitigation — and these rules 
are applied with remarkable fidelity. No one 
who has much to do with the police can fail to 
have a great admiration for them as a body. 
Their calmness, their judgment, their modera- 
tion are worthy of all praise. No country in the 
world has a police that can stand on a par with 
them for intelligence, capacity, promptitude in 
dealing with emergencies of all sorts. Further, 
they are on the best of terms, happily, with the 
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public whose interests they guard. Their sym- 
pathy and helpfulness are proverbial; their 
patience under provocation is marvellous. They 
know instinctively how long to stand by and 
ignore an altercation or petty disturbance that 
does no particular harm, and when the moment 
arrives for their intervention. They have the 
knack of quieting disputants before they drift 
into violence; indeed they are a preventive 
force as truly as are the coastguard, for their 
authoritative dictum settles many a quarrel 
which otherwise would find its way to a Court. 
Cool and impartial, "strong without rage," 
friendly with all, trusted by all — not least 
by those whose idiosyncrasies they hold in 
check — the police are unique and unapproach- 
able. 

And just because the magistracy knows them 
so well and has such excellent cause to repose 
confidence in them, any testimony offered in 
contradiction to theirs is liable to be looked on 
with suspicion. The suspicion is warranted; 
nine times out of ten the contradiction is either 
false or tainted; but the Justice must ever be 
watchful for the exceptional case. He must be 
prepared to find it demonstrated — though it very 
rarely happens — that the policeman witness has 
gone wrong through his inexperience, or faulty 
observation, or even from motives of malice 
against some person who has incurred his ill- 
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will. Such things do happen, and it is necessary 
to be on guard. 
i>g*i The relations between the Bench and the 

SSttT 1 gentlemen sitting at the solicitors' table are 
Bench necessarily intimate. They are also rather deli- 
cate. A solicitor acting in a case before the 
Court is, of course, a distinct partisan. Cour- 
tesy always, truth sometimes, regards him as 
"assisting" the Bench, but the governing idea 
with him is naturally to do the best he can for 
the client who has employed him. If he cannot 
win the cause, he must come as near winning as 
possible, and in the worst event he must give 
the client a run for his money. The meaning of 
this often is that all sorts of irrelevant matters 
are brought in, and a case that ought to be 
settled in five minutes is spun out for half-an- 
hour. 

When one side employs a solicitor and the 
other does not, the Bench must keep a specially 
watchful eye on the procedure to ensure that 
legal privileges are not overstrained to the dis- 
advantage of the party who is not represented. 
If there is a solicitor on either side, each legal 
gentleman may be trusted to see that his oppo- 
nent keeps within proper bounds. The really 
important principle to be maintained in all pro- 
ceedings before the Court is that no one should 
fail of obtaining justice because he has not 
engaged professional aid. Such aid is, in fact, 
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only necessary in a very small proportion of the 
cases that come before ordinary magistrates. 
Those that raise legal points calling for ex- 
haustive argument ought to be taken to a higher 
tribunal. 

It is hardly necessary to say that any sign of 
partiality towards a solicitor is absolutely fatal 
to the reputation of the Bench and of the persons 
composing it. Whatever personal relations may 
exist between him and them as individuals out- 
side the Court, within it the solicitor is entitled 
to just the same consideration that his client 
would receive if he conducted his own case. In 
so far as his skill or attainments enable the 
Bench to thread the labyrinth of a difficult case 
he is their useful assistant, but when he exerts all 
his ingenuity in the effort to make what is clear 
misty and what is true false, and in general to 
turn right into wrong and wrong into right, he 
is essentially an obstructive of the purest water, 
and should be so regarded, though he may be 
the confidential friend of every Justice on the 
Bench. 

A defendant usually derives more advantage 
than a complainant or prosecutor from having 
a legal representative and mouthpiece. One 
reason is that few people, even among the intel- 
ligent and keen-witted, are able to do themselves 
justice from the dock. The genius loci is too 
strong for them. Even the innocent and inex- 



42 THE JUSTICE OF THE PEACE 

perienced accused is likely to assume — quite 
involuntarily, of course — the aspect and bearing 
of a guilty, trembling wretch whose crimes are 
about to meet with their just punishment. Still 
more does the hardened offender benefit from the 
championship of a spruce and competent advo- 
cate in the front of the Court. He may be guilty 
beyond the possibility of doubt, but it is always 
possible to soften the stress of the proof against 
him, or beget some sympathy on his behalf. 
The representative — cool, plausible, slurring 
over the salient points that tell against his client, 
emphasizing skilfully the points that tell in his 
favour — draws attention away from the figure in 
the dock. There is always something to be said, 
some consideration to be urged, towards mitiga- 
tion of punishment, if nothing else, and the 
practised advocate knows how to strike the right 
note to produce the effect he desires. Next to 
the view of a good man contending against 
adversity, is the spectacle of a conscientious and 
zealous advocate whipping his faculties and 
straining every shred of available argument for 
the bettering of a fundamentally bad case, while 
he knows, and the Bench know, and he knows 
that they know, that if his plea prevails justice 
will be outraged. For judex damnatur cum 
nocens absolvitur. The criminal and the Court 
cannot both be exonerated. 

It should always be a chief anxiety of the 
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Justice to afford an accused person the aid, as 
far as he can, which he would derive from an 
advocate, if he employed one. The man in the 
dock has to be regarded at the outset of the 
proceedings as an absolutely innocent person. 
He may be unfortunate enough to present a for- 
bidding appearance. The low-type countenance, 
narrow forehead, shifty eyes, prominent jaws, 
tangled hair and tattered clothes may condemn 
him at once in the judgment of the bystanders, 
but not of the Bench. He is to be accounted 
guiltless until the proof is complete, and even 
then he is only culpable in respect of the definite 
offence that has been brought home to him by 
sworn evidence. Finally, in determining the 
punishment, all the alleviating circumstances 
that a counsel would have emphasized are to be 
given their due weight. 

All this sounds, as it is, perfectly obvious. ?"- 
The doctrine is the traditional doctrine of u 
English Courts, and none would dream of 
acting in conscious opposition to it. But, un- 
fortunately, most of us are inclined to believe 
that we have some skill as physiognomists. We 
scan a countenance, and flatter ourselves that 
our habits of trained observation enable us to 
read the character within. Certainly they do 
give us the power, within certain limits. Drunk- 
enness, debauchery, and certain criminal pro- 
pensities write their melancholy inscriptions in 
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a very legible hand. If the Justice plumes him- 
self upon seeing the end from the beginning, 
let him remember that frequent success in 
diagnosis is apt to engender a frame of mind 
most inimical to the judicial temper. In 
nineteen cases the jumped-at conclusion is 
altogether right, but in the twentieth it fails to 
hit the mark. Even when it was right, broadly 
speaking, it may do harm, for an initial bias is 
likely to prevent the making of allowances, and 
the recognizing of mitigating circumstances, 
when such exist. In fact, the accused comes 
out of the affair not quite so well as he would 
have done had his cause been represented by an 
advocate, and to that extent he is injured ; there 
is a partial failure of justice. 

The same result may follow if help is not 
given — to a witness, or a complainant, or a 
defendant — in the way of eliciting facts that are 
important, though they do not happen to be 
considered so by the parties. There is a hiatus 
in the case as presented. The experience of the 
Justice tells him that something needs to be 
brought out which no one has thought of men- 
tioning; something which will tell to the advan- 
tage of one side or the other (it is perhaps not 
apparent which side), and may decide the issue. 
His duty is to put the requisite question, not at 
all in the way a solicitor would put it, but in a 
tone and wording of frigid impartiality. 
After each witness for the prosecution has 
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made his statement, the defendant must be 
invited to put questions to him. The majority 
of defendants are utterly unable to make any 
good use of the opportunity. Generally they 
attempt to give the Bench their own account of 
the affair, which, of course, can only be allowed 
after the prosecution is closed, or they hurl 
abusive denunciations at the witness with a 
vigour which is damaging only to themselves. 
Seldom do they call effective testimony on their 
own behalf; the persons who could, they say, 
corroborate their story are usually otherwise 
engaged. 

It is impossible to guard against "first impres- Forming a 
sions " of a case ; they come involuntarily and decision 
cannot be avoided; but care must be taken to 
prevent their taking root in the mind, for they 
are utterly untrustworthy. The story told by a 
complainant or his solicitor (particularly the 
latter) is apt to be so compact, and so clear cut 
in its details, as to convey the impression that it 
is as incontrovertible as a mathematical axiom, 
but it must be received for what it is — an ex parte 
statement by an interested party — until the other 
side has been heard. The habit of holding the 
judgment in leash until the proper moment for 
its exercise is not easily acquired, but it is 
almost the first essential of a good magistrate. 
Only after "intuition " has shown itself to be at 
fault again and again does it begin to evolve. 
It is one of the last fruits of the excellent and 
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most salutary discipline of the magisterial bench. 
Properly, the mind should be merely a recep- 
tacle for inflowing impressions until the defence 
has fairly begun. Then the impressions begin 
to arrange themselves in order, a tolerably dis- 
tinct mental picture is formed, the germ of a 
decision presently emerges into view, and with- 
out conscious effort it takes shape as the inevit- 
able judgment. 

The elements that contribute to the formation 
of a good judgment almost elude analysis. One 
thing is certain : they are impossible of trans- 
mission by the medium of a reporter's pencil. 
Not even a verbatim report, much less, perhaps, 
the " descriptive account " favoured by journalists 
in search of dramatic episodes, can ever convey 
to the mind of the reader all the subtle effects 
produced by the manner and expression of wit- 
nesses and principals. This consideration of 
itself discounts the value of a great deal of the 
angry criticism upon magisterial decisions some- 
times vented by anonymous correspondents in 
the newspapers. Those who have only read, 
however carefully, are seldom competent to pass 
censures upon those who have both heard and 
seen. In most instances of this kind it would be 
found, on investigation, that the reporter has 
failed, through no fault of his own, to give a 
perfectly faithful and complete representation of 
the case in all its bearings. His art, admirable 
as it is, does not enable him to transfer to paper 
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the trifles light as air which by their cumulative 
weight turn the scales. Besides, it is his busi- 
ness to paint in heightened colours, and the 
public taste requires him to lay emphasis on the 
features of a case that lend themselves to 
dramatic treatment. Of course no one is really 
indifferent to censure, but the Justice is wise who 
pays little attention to what "the man in the 
street" may choose to say of his official acts. 
If he goes seriously astray he will be pulled up 
by those who are responsible for supervising 
him. As long as the authorities leave him alone 
he may consider that he is committing only a 
fair average of blunders. 

One privileged mentor is always at hand — "J^o ci«* 
quick of ear and ready of tongue, expert in the 
law and practised in the myriad details of form 
and procedure. The Clerk is in some respects 
the most important person in the summary juris- 
diction system, for no Court is likely to be 
efficient unless he is thoroughly competent, 
experienced and devoted to his work. Not 
invariably, but as a rule, he is a qualified 
solicitor. Some of the most successful are, 
however, men whose names have never been 
placed on the rolls, but who have obtained the 
necessary training by long service in the Court 
itself. The first duty of a Clerk is to keep a 
watchful eye on his Bench. He is pastor pas- 
torum. If he nods they are very apt to go astray 
on some triviality which may not affect the 
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essence of justice, but will certainly lessen their 
own dignity and repute. Primarily, the whole 
procedure of the Court is in his hands. He has 
to see that the due forms of law are observed, 
that every step is taken in proper order, and that 
no flaw in the technicalities shall render it pos- 
sible that any action taken may be subsequently 
nullified. He makes a record of every incident 
in the hearing of a case, from beginning to end, 
however seemingly unimportant, with constant 
regard to what may possibly ensue. At the 
opening of the session he should furnish the 
Bench with a list of the charges and summonses 
to be heard, indicating on the margin of the 
paper the maximum punishment that the Court 
is competent to order in the event of conviction. 
It is his duty to see that the witnesses are sworn, 
and that the rules of evidence are not infringed. 
He must be quick to perceive any signs of aberra- 
tion on the part of his Bench ; prompt to correct 
any tendency they may show to take an irregular 
course ; ready to set them straight by a discreet 
whisper or an adroit suggestion. If they take a 
false step, he will help them to retire gracefully 
and with as little loss of dignity as possible. 
When they are racked by doubts or paralysed 
by disagreement among themselves, he alone has 
their ear and may aid them to a clear decision. 
To aid, be it noted ; not to dictate, as is reported 
to be the manner of some Clerks, who rule when 
they should only advise. The responsibility is 
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with the Justices wholly. Only in regard to a 
point of law or detail of procedure does the ideal 
Clerk speak with the emphasis of authority. On 
questions of fact or on the application of the 
broad principles of equity his opinion is often 
useful and very welcome, but it will not be 
obtruded, and it is best that it should not be 
invited. The Justices must accustom themselves 
to shape their own course among the shoals; it 
is for their pilot to stand by and see that they 
do not run upon the rocks. 

In his ex cathedra utterances a Justice enjoys Privilege 
the rare and precious, but also dangerous advan- j *^ 
tage of "privilege." He has perfect freedom of 
speech, untrammelled by fear of the law of 
slander. Even defamatory observations are not 
actionable when made by a magistrate who is 
acting judicially. This necessary liberty carries 
with it a grave responsibility — the obligation to 
weigh the words used, and to say nothing inci- 
dentally or casually that may be injurious to 
persons who cannot defend themselves. It is 
sometimes needful to reflect in terms of censure 
upon the conduct of a prosecutor or a witness; 
when this has to be done the language should be 
carefully chosen, the words should be as few and 
definite as possible, and there should be a com- 
plete absence of warmth or exaggeration. A 
rebuke from the Bench carries weight in propor- 
tion as it is restrained and passionless in 
expression. 



CHAPTER V 

MATRIMONIAL CAUSES 

The The aristocracy of England carry their dirty 

Dlvo^r' 8 linen to the Divorce Court; the commonalty, 
Court having similar need, betake themselves to the 
local magistrates' Court. Broadly speaking, the 
subject matter in both instances is the same. 
But as the two Courts differ enormously in the 
power they possess to deal with the marriage tie, 
the treatment varies. While the Divorce Court 
can cut the knot the Justices in Petty Sessions 
are only able to ease the cord when it galls 
intolerably. Sometimes they would like to do 
more. More frequently, perhaps, they look 
with misgiving upon what they are permitted 
to do, and doubt whether that, comparatively 
little though it is, had not better have been left 
undone. 

The surface of convention that overlies . the 
social crust is effectually penetrated in both of 
these institutions. Elemental passions are 
exposed in their naked hideousness. The student 
of human nature who is curious to ascertain to 
what depths civilized (and Christianized !) raan- 
5° 
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kind can descend will find ample scope for his 
faculty of observation, and the moralist will be 
overwhelmed with food for melancholy and 
depressing thought as he watches the turbid 
stream of foulness pouring through a Petty 
Sessional Court in a populous district. It is a 
veritable cloaca of putridity, revealing a depth 
and breadth of depravity and wretchedness 
hardly credible to those who have seen life only 
in its more polished aspects. Here there is none 
of the culture and outward refinement of luxury 
which in the Divorce Court takes away from 
vice half its deformity; the squalid details are 
unrelieved, except sometimes by the fortitude and 
heroism of the sufferer. Domestic unhappiness 
reveals itself as one of the crudest and most 
prevalent diseases of the social organism, as 
awful as the plague and (the observer begins 
soon to believe) nearly as universal as measles. 

In proportion as his own family experience The worst 
has been fortunate the Justice will be appalled j£j[° r ?' d 
by the revelations of hopeless misery made in his life 
hearing. Infinite in variety of circumstance, 
but invariably sombre and often thrilling, are 
the scenes brought before his view, and the tales 
narrated — of long years of suffering borne in 
silence until Patience herself breaks into revolt; 
of the gradual wearing away of connubial 
attachment and its transformation into some- 
thing diabolic — "barren hate, sour-ey'd disdain 
e 2 



52 THE JUSTICE OF THE PEACE 

and discord"; of husbands heartbroken over 
the degradation of their wives, and wives full of 
loathing for the husbands they had sworn to 
love, cherish and obey; of children coming to 
bear frightened testimony to the shame of their 
parents and the ruined home. The reporters sit 
with idle pencils, for no paper could print what 
the Justices have to listen to, when the floodgates 
of matrimonial war are opened, and accusations 
are poured out in a stream as bitter as the waters 
of Marah and as poisonous as aqua Tofana. 
They, however, must hearken, and note — and 
forget as soon as they can. 

There are those who will say that injured 
husbands are as numerous as aggrieved wives, 
only they accept their lot with more philosophy. 
Be that as it may, women are in the great 
majority among the applicants for such relief 
as a Court of summary jurisdiction can afford. 
As a rule they come with manifest reluctance 
and shame. They "want to ask advice." Some- 
times it is difficult to get from them a clear 
notion of what their trouble is : the grief is too 
deep, or the sensibilities are too closely touched, 
and the Justice has to give encouragement and 
exercise his own patience; but more commonly 
the speech has been rehearsed beforehand, and 
the bottled-up grievance is discharged with only 
too exuberant readiness. 

The husband has gone away; he went away 
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a fortnight ago; said he should not come back, 
and she could keep the children ; or, worse still, 
has deliberately taken up with another woman. 
Does she know where the man is ? Yes ? Then 
she can take a summons. No? Then she had 
better try to discover his whereabouts, for to 
take out a summons that cannot be served is to 
throw away half-a-crown. But she is ill and the 
children starving? She must apply to the 
relieving officer for aid, and the guardians will 
make it their business to find the truant. 

Or, the husband has not gone away ; if he had, 
she would not trouble, for "he is no good as a 
husband " ; he neglects his family, spends all he 
earns in the public-house; she has had to pawn 
everything, and is obliged to go out to work to 
keep the children in bread. How much has he 
given her? Eighteenpence last Saturday and 
nothing since? And he is at work, earning a 
pound a week? Well, she may take out a 
summons against him for neglecting to maintain 
his family. She cannot pay for it? The 
woman's story seems genuine; she is pinched 
looking, but decent; so she shall be granted a 
free summons. The husband will be ordered to 
pay for it in due course after the hearing if her 
story is proved. 

"See how my husband knocks me about," 
moans a poor scraggy creature with a baby in 
her arms and a couple of toddlers in her train. 
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She breaksi into weeping- and points "to "the 
bruises on her face, or pulls up "the sleeve of her 
dress to show the blue marks, and tells of other 
wounds she cannot show. But is she still living 
with her husband? No matter what she may 
have to endure from his cruelty she can take 
no proceedings against him with a view to a 
separation Order until she has actually quitted 
him. If he ill-used her last night in the way 
she describes, she can take out a summons for 
assault. She has done that before? Several 
times, and he has been punished, but he goes 
on just the same? No matter, she must leave 
him absolutely if she wants a release. She would 
have left him long ago if she had had anywhere 
to go, but she has no friends within a hundred 
miles ? Well, one thing is clear : the Justice 
cannot grant her the summons she desires. He 
can only advise her to see the officer of the 
Society for the Protection of Women and 
Children. He may help her. 

Or, a decent young person, terrified and on 
the brink of hysteria, comes forward with an 
older woman, her mother perhaps. The girl 
cannot control herself, and sinks down with 
shame and grief, so the other tells the story. 
Her daughter was married a few years ago to a 
man who has persistently ill-treated her, it may 
be in unspeakable ways — ruined her health, 
destroyed her good looks, made almost an old 
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woman of her while still in the twenties. Many 
times she has been compelled to leave him and 
take refuge with her friends, and at last the cup 
is full to overflowing. She has gone home to 
her mother, and nothing will persuade her to go 
back to the husband. How much is verifiable 
fact, how much maternal exaggeration, it is not 
easy to determine. But there is a prima facie 
case, the poor creature is entitled to a summons, 
and she will obtain a separation order if proofs 
are submitted in due course. 

The hearing that follows the issue of the 
summons, perhaps after a week's interval, often 
puts the facts in a clear setting and still oftener 
reveals additional circumstances that make the 
case tolerably simple. The relief asked for will 
probably be granted. But the Bench will never 
make an order sanctioning the separation of a 
married couple without most careful testing of 
the evidence, for in no class of charge is there 
more of The bitter personal 'antagonism that 
colours testimony. Even when the accusations 
of a wife are proved up to the hilt a loophole 
of escape from what every Justice feels is a 
grave act of judicial power is sometimes to be 
found. The traditional mother-in-law of fiction 
has her counterpart in real life, and other 
Marplots are not infrequent. Young couples 
who have married in haste (for sufficient reason), 
and have begun by "living at home" with 
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disastrous results, may often be persuaded to 
make another trial of matrimony in fresh sur- 
roundings, away from mischief-making rela- 
tives. Or, if a husband whose wife has cause 
for jealousy — a motive that plays a considerable 
part in domestic squabbles, though usually left 
in the background — can be induced to make a 
promise of good behaviour, the offended wife will 
probably relent, for an illicit connection inflicts 
sharper wounds than physical violence. It will 
often be found, too, that a judicious adjournment 
of the hearing, either for the production of fresh 
evidence, or merely to give the parties a breath- 
ing time, will lead to a patching up of differ- 
ences. Hot tempers cool, and a variety of influ- 
ences combine to pave the way for a treaty of 
peace. 

The younger couples are ordinarily more 
placable than those of riper years. The mutual 
attraction that drew them together in the first 
instance has not wholly perished, and may be 
susceptible of revival, with nursing. It is other- 
wise with older folk. A perverted Darby and 
Joan will manifest in their declining years a 
malignity and mutual despite which no human 
power can soften, and when they seek rest at 
eventide it is mere waste of time to try the heal- 
ing influence of delay or diplomacy. They have 
lived together for more than half their lives in 
what is called— rather unjustly to the animals in 
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question — a cat and dog manner, until every 
vestige of original affection has been killed, and 
a chronic hatred has taken its place. They are 
tired of each other and of their common life 
with its incessant fret and jar. The children 
have grown up and have perhaps taken sides 
with their mother against a father whom they 
have never loved and cannot possibly respect. 
He is Old Eccles without a redeeming feature — 
an incubus to be shaken off. Vain will be all 
attempts at reconciliation. 

Now and again a distressed husband takes the injured 
initiative in demanding his release. His only 
chance of obtaining it is by proving that his 
wife is an habitual drunkard. Such a charge 
needs to be most carefully scrutinized, and before 
the separation is granted, it ought to be shown 
very clearly not only that the husband is free 
from blame, but that he has honestly and strenu- 
ously endeavoured to wean his wife from her 
passion. If he appears to have been a contribu- 
tory to his wife's vice in any degree he is out of 
court. Some husbands who have abundant 
reason to be tired of their consorts take a flatter- 
ing view of the powers possessed by the 
Justices. They make earnest complaints of 
nagging, ill-temper, household wastefulness ; the 
wife has pawned a Sunday suit of clothes or 
thrown a saucepan at the head of her husband, 
or he comes home to find no meal prepared, or 
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the children are not properly cared for. Griev- 
ous is the disappointment when it is learned 
that for such ills the Justices can provide no 
remedy. Even violent personal assault com- 
mitted frequently on a husband by a wife is no 
ground for a separation. There is one law for 
the woman and quite another for the man. 
Still more astonished is an injured husband 
when he is told that for the capital offence of 
infidelity by the wife, however flagrant and 
repeated, a Court of summary jurisdiction is 
impotent to grant him redress or relief. 
Separation The question of what happens to separated 
wquei 8 couples after the order has been made is import- 
ant in view of possible changes in the law. It is 
certain that a large number of them quietly 
annul the order by voluntarily resuming 
cohabitation, perhaps not very long after it has 
been granted. The divine faculty of forgiveness 
inherent in woman reasserts itself and disposes 
her to meet advances, if they should be made, at 
least half-way. This natural impulse is rein- 
forced in many cases by the effectual argument 
of daily necessities. It is true that the order for 
separation imposes on the husband the payment 
of a weekly allowance for her maintenance, but 
of all precarious incomes that of the wife who 
depends upon a separated husband is the most 
insecure. Not in half, perhaps not in a quarter, 
of the total number of separation cases is the 
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payment actually made in full. The husband 
may be summoned for arrears, but he is very 
likely to evade service, and if he is caught he 
will often prefer going to gaol to paying, even 
when he could find the money. 

The marriage customs of the most backward 
class in the community have to be reckoned with. 
In that class a man sometimes marries not to 
maintain but to be maintained. He selects a 
promising laundry worker who earns good 
wages, and enters into a partnership, one con- 
dition of which certainly is that she will continue 
to work. Her income is at the outset as large 
as his own, and more regular. He comes 
naturally to rely more and more on her earn- 
ings to meet the rent and expenses of the home. 
She is fortunate if she has not also to provide 
him with pocket money. When children arrive 
the additional burden falls upon him, because 
she cannot possibly give as much time to the 
wash-tub or to charing as she did before. She 
was the prop of the home, she is now a 
dependent. He, on the other hand, feels the 
weight of family responsibilities the more pain- 
fully because he has not been accustomed to 
carry them. Now come "scenes," violence, 
finally a separation. Imagine the willingness of 
such a husband — and he is a type of thousands 
in the large towns — to pay cash out of his pocket 
for the support of the wife whom he married in 
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full expectation that she would support him, 
and who, moreover, is freed from all obligation 
to discharge the services he has been accustomed 
to expect from her ! 

It needs no words to indicate the nature of 
the temptations to which both parties to a 
separation are subject. That they often succumb 
is unfortunately beyond doubt. Lawless alli- 
ances are exceedingly common among the poorer 
ranks of wage earners, and though the code 
prevailing in these circles professes to condemn 
them, in practice it is not severe. They are 
politely regarded as morganatic unions, and only 
become scandalous when quarrels arise and 
tongues are let loose. At such times virtue 
haughtily proclaims to all the listening neigh- 
bours in exceedingly plain terms the true status 
of the borrowed wife or the adopted husband. 
A share of the responsibility for such irregular 
alliances must certainly be charged against the 
law of separation, in spite of the beneficent 
intent of its authors and administrators. 

Besides specifying the weekly sum payable for 
maintenance, the order makes definite provision 
for the custody of the children. They are 
almost invariably consigned to the care of the 
wife if she is the complaining party. It is 
useful when doing this to impress upon the 
husband's mind the fact that the children are 
still his, in spite of the separation. Otherwise 
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he may be very glad to dismiss the circumstance 
from his mind. He should be told that it is his 
duty to see them at suitable intervals and ascer- 
tain whether they are properly cared for. If he 
has any paternal affection the counsel will not 
be thrown away, and if it be acted upon in the 
right spirit, it may lead to an ultimate reconcilia- 
tion. But experience rather points to its being 
used as an instrument of revenge. The visits are 
paid at unseasonable times or in an offensive 
way, and become a mere pretext for giving 
annoyance. 

Altogether it must be admitted that no part of How an 
a Justice's work gives him greater pain, causes '.' °F der " 
more perplexity, or burdens his mind withpreted 
sadder misgivings than this dealing with matri- 
monial difficulties. The more experience he has 
the less faith he will have in the law as it now 
stands. Try as he may, he can rarely convince 
himself that he has done more than a partial 
good, and that at the cost very likely of a fully 
counterbalancing harm. He is apt to conclude 
that perhaps after all the law had better let the 
marriage compact alone. It is so ancient, so 
far-reaching in its scope, so delicate in structure 
that to touch it is, he feels, a kind of sacrilege. 
Guarded though his action may be, it has the 
effect of weakening the bond in the estimation, 
at any rate, of those who come before him. 
Nothing he can say will prevent the coarser 



62 THE JUSTICE OF THE PEACE 

class of people deeming themselves virtually 
unmarried when he pronounces the judgment 
which permits a husband and wife to go their 
several ways. He is quite clear in his own mind 
as to the strictly limited scope of the act he is 
performing, and may labour to impress the same 
view on them, but in spite of all they will inter- 
pret his " order " as a virtual charter of enfran- 
chisement. Except that they cannot marry 
again, they consider themselves free. The mar- 
riage chain is reduced to a single link — the 
sordid bond of finance. The husband, on his 
part, pays the specified number of shillings per 
week, and the wife, on her part, must afford her 
husband no opportunity of convicting her of 
unfaithfulness — these are the only mutual obli- 
gations left by the separation order. Little 
wonder if the Justice, knowing the meaning 
placed upon his action, and observing the fre- 
quent effects, is led to doubt whether the remedy 
is on the whole better than the disease — whether 
the advantages accruing to a few specially cir- 
cumstanced persons are worth the price paid. 
For the price paid is nothing less than a lowering 
of the whole conception of marriage among a 
large class of the population. 



CHAPTER VI 

CHILDREN 

A considerable proportion of the time in many 
Petty Sessional Courts is taken up with matters 
in which children are concerned, either as prin- 
cipals or subjects. 

The Education Acts give rise to innumerable School 
prosecutions of parents for the non-attendance J^"^, 
of their children at school. The procedure is 
simple, because the accusation is seldom denied, 
but the Justice is often at a loss to determine 
how he ought to deal with cases of parental 
default in particular circumstances. For in- 
stance, a widow who has half-a-dozen children 
goes out to work for her living, and keeps the 
eldest girl at home from school on certain days 
to look after the baby. The education authority 
prosecutes, and the well-trained attendance officer 
gives ample proof that the law has been dis- 
obeyed. The mother protests that she is doing 
the best she can, and there is no doubt that is 
true. 

Or another mother (the fathers are summoned, 
but they seldom appear to answer the charge, 
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and in many cases they are probably kept in 
complete ignorance of the affair) alleges that her 
husband has been out of work, and there were 
no boots that the children could wear; conse- 
quently they could not go to school. 

Or a parent appears with a bold-faced boy of 
ten or twelve, and declares that, in spite of all 
her exhortations and punishments, the lad will 
not go to school. 

Endless in their variety are the pitiable tales 
unfolded by careworn mothers, and infinite is 
the perplexity of the Bench when they are called 
on to weigh each case on its merits — and every 
case is a conundrum that defies satisfactory 
solution ! 

A small fine will be found adequate in most 
cases, but even half-a-crown is an almost impos- 
sible sum to the extremely poor. A few firm 
words of warning will often elicit fervent pro- 
mises of amendment, which justify the Bench in 
adjourning the case for a few weeks. Repeated 
offenders must be dealt with sternly. There are 
parents who spend more on fines than on clothes 
for their children, but these are rare exceptions. 
Most mothers are perfectly willing to make 
sacrifices in order that their children may not 
lose the benefit of an education. 

The habitual truant must be sent away to an 
institution where he will be subject to a firmer 
discipline than obtains in his home, both for his 
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own sake and on account of those who are led 
astray by his example. At the same time, 
parents of the baser sort must not be encouraged 
to get rid of their troublesome children. A 
weekly payment should be insisted on, if it be 
no more than a shilling a week. 

The difficulty of collecting these charges, by 
the way, provides another class of puzzling cases 
for the Bench. When there are half-a-dozen 
mouths to be filled, one more or less (especially 
less) is held to make no difference in the domestic 
budget ! The weekly payment is not made ; shil- 
lings become pounds, and when the defaulter 
is brought before the Court, he will be either 
out of work or just recovering from a severe 
illness. 

The curse of the poor is their poverty, and parents 

though their poverty is often self-inflicted — the""* 
,. . r children 

direct consequence of their own lack of principle 

or of self-control — it makes the due enforcement 
of the law cruelly hard. Among the poorest 
class the woman commonly bears the brunt. If 
there be a fine, she has to find it out of her little 
fund for food and rent, or else get it at the 
pawnshop. When the money can by no means 
be obtained, the husband goes to prison. And 
then again she is mulcted, for while he is earn- 
ing nothing, she has to manage as best she can. 
The state of such among the poor is a state of 
continual insolvency, for while one debt is being 
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liquidated by imprisonment, another is running 
up. A dull hopelessness settles upon the family. 
Wearied with the struggle, they subside into an 
apathetic lethargy. Effort seems vain, so no 
effort is made. Adjurations, fines and imprison- 
ment are alike unavailing. There is only one 
Jhing to be done, and that is to put the children 
away, if possible, under some competent guard- 
ianship, in order that they may be given a 
chance of rising out of the rut. True, it means 
breaking up the family, but the "family" in such 
cases is not worth preserving. 

Children charged with committing offences are 
now dealt with in a separate Court, from which 
the public are excluded. Their entrances and 
exits are so contrived as to obviate their being 
tainted by the atmosphere of crime, or brought 
into contact with seasoned offenders. They are 
not, of course, placed in the dock, nor are they 
detained in a cell. 
Penalties A useful provision is that which allows any 
fine imposed on a child to be ordered to be paid 
by his parent or other guardian. In the case of 
juvenile depredators who break windows, or 
pilfer from gardens, or make themselves in other 
ways a nuisance to the public, it is highly salu- 
tary to use this power. The parents are in a 
position to exact good behaviour, and it is their 
neglect which is responsible for most of these 
minor but still substantial offences. Few things 
are more essential than to bring home to parents 
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the duty of restraining the mischievous propen^ 
sities of their offspring, and the most effectual 
means to this end is to make them bear the 
penalty due to their own negligence. 

Boys under twelve may receive the correction 
of the birch at the hands of the police sergeant — 
a short and sharp expiation, very salutary in 
some cases, but of doubtful benefit in others. 

A difficulty often arises in disposing of youth- 
ful offenders during remand, while inquiry is 
being made, or pending an arrangement for 
sending them to an Industrial School. In most 
parts of the country special places have yet to 
be provided for this purpose. 

Under the Act of 1908 the Justices can commit pi a0 es of 
a child or young person to the custody of any detention 
"fit person " whom they may appoint, such as a 
police court missionary, a police officer or his 
wife, or the manager of any local institution. 
The master of a workhouse is not, however, to 
be deemed a "fit person" for this purpose. An 
order may be made against a parent requiring 
him to contribute towards the maintenance of the 
child thus committed, and the payment will be 
collected by the Inspector of Industrial Schools 
— not by the custodian, who might reasonably 
object to such a considerable addition to his 
task ! In fact, the contribution is seldom paid 
in full, and the public purse has to make good 
the deficit. 

When the intention of the Children's Act of 
f 2 
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1908 is fully carried out, "places of detention" 
for juvenile offenders of both sexes will be estab- 
lished within a convenient distance of Petty 
Sessional Courts. Detailed rules for their 
management have been prepared by the Home 
Office (No. 591 of 1909), and it is clear that these 
institutions are likely to be used very extensively 
as a means of shielding children and young 
persons from undesirable influences. 

A strong current has set in of recent years in 
favour of preventive measures as distinguished 
from remedial. The main object of successive 
Home Secretaries has been to devise means for 
deflecting the course of young persons who show 
a tendency to join the criminal ranks. Experi- 
ence shows abundantly that committal to prison 
is no help, but is a terrible hindrance to reforma- 
tion. The lad who has once entered a cell and 
put on the prison garb is at first overcome with 
grief — he generally sheds tears — but the com- 
pany he meets there almost always brings him 
to its own mood of sullen defiance. He comes 
in as a lawbreaker, no doubt; but he emerges that 
very different character, a criminal — no longer a 
mere casual offender against social rules, but 
their settled enemy, ready to pursue courses that 
will bring him under their condemnation again, 
and this time almost without a pang. 
Juvenile Those talented children who take part in public 
prodigies p er f ormances are un d er t h e special protection of 
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the Justices. Any child under eleven must 
obtain a licence before he (or she) may be 
employed in this way, and the same rule applies 
to children up to the age of fourteen, if the 
employment be late in the evening — after nine 
o'clock usually. Acrobatic performers require a 
similar licence up to the age of sixteen. 

The children must, of course, be seen by the 
Justice, who will ascertain that their health is 
such as to fit them for their work, and that their 
education is not neglected, as well as that some 
responsible persons have them in charge. 
Usually, children of this class are strikingly 
intelligent, and their parents have excellent 
reasons for keeping them in the best physical 
condition ; but they are older than their years, 
and seem to have skipped part of the period of 
normal childhood. Their earnings are often 
considerable. If the parent be questioned, he 
always asserts that part of the money is put away 
in the savings bank for the child's benefit. As 
a rule, children of this class are exploited for the 
benefit of others, but their appearance is almost 
always attractive, and there can be no question 
that they enjoy the life. Whether it is good for 
them is quite another question. 

The ill-treatment of children by their natural Cruelty to 
protectors often, unfortunately, calls for the e^ 4 " 11 
action of the law. Prosecutions are usually 
initiated by an agent of the society which tak.es 
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cognizance of this class of offence. It is an 
advantage to the Bench to have had the circum- 
stances inquired into by some independent 
authority before the hearing of a charge, because 
the gossip of neighbours — the "talk of the 
street " — teeming with blunders and exaggera- 
tions, needs careful sifting. Private spite plays 
a large part in prompting charges of parental 
cruelty. Yet but for the critical observation of 
near neighbours and the action of not exactly 
disinterested informers very few of the worst 
cases would ever be exposed in public. As it 
is, there is ground to believe that only a small 
fraction of the mothers who cruelly beat their 
own little children, deprive them of proper food, 
and shamefully neglect their bodies, are ever 
brought to account. In most cases there is one 
cause, and that, of course, is drink. A thor- 
oughly bad woman who has once fallen under 
the spell of the whisky dealer's wand sacrifices 
literally everything in turn — her husband, her 
household goods, her person, and, last of all, 
her children — and what they suffer can only be 
guessed at. The father frequently shares the 
guilt, but his part is of secondary importance. 
In most cases he is . a fellow-sufferer with the 
children; when he happens to be a principal, 
the violence of the cruelty is often appalling, 
but the essential inhumanness of the crime is 
set forth in a more terrible aspect when, as 
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usually happens, it is the consequence of a 
woman's maternal instinct being transmuted by 
drink into something devilish. 

When the parent stock is of this character, no Propaga- 
wonder that vice flourishes in the offspring ! Of l0 " ° 
all the grievous and painful truths brought home 
to the mind of a Justice, none is quite so shock- 
ing as this, that young children — girls still far 
from their teens — are imbued with ideas of the 
blackest depravity under the influence of their 
own home atmosphere. Thejr innocence 
scarcely survives their infancy. Long before 
the normal period of adolescence arrives, they 
are polluted and shameless, in spite of all the 
defences erected around them by education, 
religious sentiment and the law of the land, and 
they carry with them into the streets and play- 
grounds a moral plague that infects the more 
fortunate children with 'whom they associate. 
In every low-class neighbourhood there are a 
few families, well known to the police, which 
breed and disseminate vice as truly as under 
other circumstances they would propagate small- 
pox. A wise and stern Government might break 
up these centres of disease by measures of 
vigorous repression, by weeding out the slums 
and by waging war against filth in all its forms 
— filth of language, of behaviour, of person and 
of the home. 



CHAPTER VII 

PHILANTHROPY AND THE PROBATION SYSTEM 

The Poor- In dealing with many cases that come before the 
Bench the Justices will feel the need of some 
lighter instruments than the summons, the 
warrant, fine, or imprisonment. A Court is not 
an almonry, but there are occasions when the 
plea for pecuniary assistance is irresistible, and 
as it is certainly inexpedient that a Justice should 
dip his hands into his own pocket while on the 
Bench, whatever he may do before and after- 
wards, the proper course is to draw upon the 
poor-box. This "poor-box" is in reality a 
charitable fund kept by the Clerk, and replen- 
ished by occasional gifts from satisfied suitors, 
from sympathetic visitors, and from the Justices 
themselves. It is especially useful for giving 
temporary relief to deserving persons who come 
before the Court, or to their wives and families. 
There is always the relieving officer, of course, 
but it is still true that there are thousands of 
decent people (though not so many as there once 
were, it is to be feared) who shrink from contact 
with the poor-law as a worse evil than hunger. 

Money should never be given directly to the 
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party it is desired to help. There is generally 
some philanthropic agent or other at hand who 
will undertake the disposition of a dole, and the 
cash should always be entrusted to him. It 
should be done very quietly, and if possible 
without its being known from what source the 
help is derived; otherwise a regular set will be 
made upon the Bench by experienced and very 
artful cadgers. Sometimes a newspaper report 
of a pathetic case brings in a shoal of letters 
with cheques and postal orders for the person 
whose trials have touched charitable hearts with 
pity. It is no rarity to find remittances coming 
from all parts of the country, and from abroad, 
to the amount of twenty or thirty pounds, with 
offers of employment, or of a home for a deserted 
child, or of marriage for some victim of romantic 
love. The Clerk's correspondence may be seri- 
ously burdened for some weeks by the necessity 
of writing to people whose interest has been 
excited by some unusual story. It is very well 
to send money to a Court, but gifts ought not to 
be earmarked; they should be for the general 
"poor-box," to be used at the discretion of the 
Justices. For a particular case much more is 
sometimes sent than is really required, or is 
beneficial to the party, while for others equally 
urgent there is nothing available. 

A police-court missionary of the right stamp The Court 
is the Justice's most valuable auxiliary in a host MlBsionar y 



74 THE JUSTICE OF THE PEACE 

of matters of this class. He acts under private 
appointment, of course, but he is really indis- 
pensable. Latterly he has obtained ^wasi-official 
recognition. A room should, if possible, be set 
apart for his use, and as a matter of course he 
should be given free access to prisoners coming 
before the Bench prior to their appearance in 
the dock. Even when the Court is cleared for 
the hearing of juvenile cases, etc., he (or she 
it should be said, for the missionaries are of 
both sexes) should always be allowed to re- 
main. In cases of a peculiarly loathsome kind, 
when women are ordered out, the presence of 
a female missionary is valuable to -give counte- 
nance to a woman who, as prisoner or witness, 
would otherwise be compelled to pass through a. 
painful ordeal in an assembly consisting solely 
of men. A missionary's business is to make him- 
self acquainted with the collaterals of a case — 
with circumstances which the police do not 
know, or cannot well bring forward, and which 
would very likely remain outside the cognizance 
of the Justices but for his intervention. He is 
amicus curice, and still more he is the sagacious 
counsellor of the feckless, the friendless and the 
unfortunate. When an applicant seeking redress, 
for example, is quite unable to give an intelli- 
gible account of his or her difficulty, he will act 
the benevolent interpreter. He can seldom do 
anything for the full-fledged criminal, but it is 
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often the case that his kindly interest in a lad or 
a girl who has lapsed into crime makes all the 
difference between ruin and reformation. His 
independence enables him to act as a mediator 
in family jars with considerable success. Again, 
after all the evidence has been heard against an 
offender, the Justices will sometimes find it 
expedient to order his remand in order that the 
missionary may induce his friends to come for- 
ward on his behalf. There is scarcely any limit 
to the services the missionary is prepared to 
render by way of minimizing the terrors of the 
law for those who are perhaps as much sinned 
against as sinning, and whose chief fault is 
their frailty. 

• The comparatively recent Probation of Offenders 
Offenders Act (1907) conferred a definite status probation 
on the philanthropic agent. For certain pur- 
poses he is now an official of the Court, invested 
with legal authority under the title of Probation 
Officer, to exercise control over such convicted 
persons as the Justices may relegate to his 
charge. The aim of this new departure is to 
obviate the necessity of sending to prison per- 
sons of good character who are convicted of 
minor offences. In a circular issued by the Home 
Secretary, dated April 21, 19 10, special attention 
is directed to the matter, and magistrates are 
earnestly exhorted to "a judicious and effective 
exercise " of their powers. The scope of the 
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Act is very wide. It applies to all offenders 
whom a Court of summary jurisdiction may 
sentence to imprisonment. If the Court, " having 
regard to the character, antecedents, age, health 
or mental condition of the person charged, or to 
the trivial nature of the offence, or to the extenu- 
ating circumstances under which the offence was 
committed, thinks fit so to act, it may discharge 
the offender, conditionally on his entering into 
recognizances, with or without sureties, to be of 
good behaviour and to appear for conviction and 
sentence when called on at any time during such 
period not exceeding three years, as may be 
specified in the order." 

So far the Act follows the lines of previous 
enactments, which enabled a Court to dismiss 
" first offenders " on promise of amendment, with 
what was in effect a grave warning. That 
method of treatment was extensively followed, 
and proved generally successful. When it failed, 
it generally did so because no machinery existed 
for following up the case systematically. The 
prisoner walked out of the Court untrammelled, 
except by his promise and the assurances his 
friends might give. The novel feature of the 
1907 Act is that the accused person is now 
placed under strict and definite supervision. 
Although the offence has been fully proved 
against him, he is not technically "convicted." 
He is committed to the charge of the Probation 
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Officer, who is required to keep in constant 
touch with him, to see him at short intervals, 
and to report periodically to the Bench as to his 
course of conduct. 

Probation Officers are appointed by the 
Justices, who have power to defray such small 
expenses as they may incur, and also to grant 
them a small remuneration. As a rule no more 
suitable persons can be found than the police- 
court missionaries. Their training, the organ- 
ization of which they form a part, and the prin- 
ciples on which they are accustomed to rely in 
their work, make them eminently fit instruments. 
They have just the right admixture of authority, 
knowledge and sympathy. Obviously in this 
relation it is personality that counts. The Pro- 
bation Officer has to win the confidence of his 
charge by showing a genuinely human as dis- 
tinguished from professional interest in his 
welfare. He will lead rather than drive him 
along the path of virtue, and his success mainly 
depends on the moral force he can exert on his 
subject. A little pecuniary help may be neces- 
sary — to buy a suit of clothes or a few tools, or 
to send a young man out of the reach of influ- 
ences that are harmful. The Probation Officer 
looks to the Justices to support him, and they 
will not waste their time if they examine care- 
fully the reports he has to furnish. While they 
do all in their power to encourage him, they 
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will be wise to discount his natural optimism. 

Finally, if his endeavours are baulked by the 

contumacy of the offender, his authority must be 

sternly vindicated by the Bench. The purpose 

of the Act is defeated if recalcitrants escape 

lightly. 

Compul- Certain distinct prohibitions may be laid upon 

sory tee- fa e offender as a condition of release on proba- 
totausm _ r 

tion; as, that he shall refrain from associating 

with undesirable persons, and (of especial value, 

this) that he shall abstain from intoxicating 

liquor. The latter prohibition is only applicable 

when the offence was the outcome of indulgence 

in drink, but this covers a very wide area of 

crime. Repentant offenders are ready enough 

to give the undertaking in order to avoid sterner 

punishment, but it must be confessed that the 

means of enforcing its fulfilment are far from 

effectual. It is advisable to impress upon them 

that what they are doing is something widely 

different from a man taking the pledge at a 

temperance meeting — a formality which they 

have probably gone through many times. 

How far the Act will ultimately succeed in 

carrying out the benevolent intention of the 

Legislature is still a debatable matter. Many 

of the Petty Sessional Courts have hardly yet 

begun to put it in practical operation. The 

Home Office has expressed disappointment at 

the apparent reluctance of some Justices to adopt 
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it, but this is due rather to the difficulty of 
securing suitable Probation Officers than to any 
disapproval of the measure. That difficulty is 
genuinely felt in quarters where there is the 
utmost willingness to try any experiment that 
promises to be fruitful of good. Other reasons 
also have operated to cause delay, such as the 
additional work thrown upon the Clerks and the 
local cost incurred. But perhaps a chief objec- 
tion has been grounded on the view that 
espionage, however benevolent, is hateful. The 
doctrine of the Englishman's house is violated, 
and the visits of the Probation Officer are 
regarded as an intrusion, causing the offender 
to be marked by the neighbours and to become 
the subject of gossip. This criticism has been 
weighed by a Departmental Committee of the 
Home Office, who came to the conclusion that 
it was not justified. Whatever may be the case 
in rural districts, such hyper-sensitiveness does 
not exist in the more crowded centres of popula- 
tion. But it cannot be denied that much depends 
upon the tactfulness of the officer. , 

The Home Secretary looks to the magistracy The 
to exert themselves personally in this matter. Justi « es ' 
"The active interest of the Justices," he says, vision 
"will do much to stimulate and assist the work 
of their officer, and will cause the offender who 
has been released under a Probation Order to 
realize that he is not merely discharged, but that 
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his conduct during the probation period is 
known to the Justices through the officer. It is 
vital to the success of probation work that the 
offender should be aware that his conduct is 
known to the Court, and that he will be dealt 
with promptly if he violates the conditions on 
which he was released." 

Some Justices will be eager to respond to this 
appeal. On every Bench there are one or two 
at least who will be willing to go beyond the 
strict obligations of their office. They will deem 
it not beneath their dignity to see and confer 
with the Probation Officer as to his work, know- 
ing how greatly he may be aided by their 
encouragement and advice. If they are helping 
to maintain the peace of the kingdom when 
inflicting punishment, they are working for the 
same object when they bring their experience 
and sympathy to bear on the more difficult task 
of checking the manufacture of criminals. The 
probation system, though still young, marks an 
epoch. It offers the best means yet devised for 
giving artificial support to those whose weakness 
rather than wickedness has brought them within 
the power of the Law. The conscientious Justice 
who realizes what is at stake will not be satisfied 
with merely adjudicating upon a charge when 
it is brought before him; if his leisure and 
opportunities permit, he will rejoice to assist that 
preventive and curative action which gives hope 
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of arresting the development of the criminal in 
the earliest stages. 

A person convicted of dishonesty, perhaps Hopeless 
under the stress of severe temptation, is gener- cases 
ally reclaimable. But there are two classes of 
offenders with which the magistrate becomes 
particularly'intimate that fill him with despair — 
the habitual drunkards and the abandoned 
women of our streets. They appear time after 
time — are reproved, exhorted, fined, sent to 
prison, all in vain. It would seem that they 
pursue their evil courses so long with impunity, 
they are so morally ruined before the arm of the 
law grapples with them, that the sense of shame 
is destroyed and the natural power of recovery 
is lost. For the former class inebriate reform- 
atories have been established at great expense, 
and numbers of confirmed drunkards have been 
committed for detention for periods from six 
months to three years, but it can hardly be said 
that the results have been very encouraging. A 
few years ago the " Black List " was set up, and 
it was hoped that by sentencing a drunkard to 
abstinence under penalty if he obtained any 
intoxicating drink, the advantages of the reform- 
atory might be secured without the inconveni- 
ence of confinement. But here, again, the action 
of the Legislature has been unsuccessful, and 
the "Black List" is practically inoperative in 
many districts where it was hailed as a promis- 

G 
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ing experiment. Time after time the same 
persons are charged with the same offence, under 
the same circumstances. Every time they be- 
come more indifferent ; they pay the fine or serve 
the term of imprisonment, and after a brief 
interval they reappear in the dock. The case of 
women who have adopted vice as a calling is 
even more depressing. The maximum punish- 
ment that can be given is forty shillings, or a 
month in prison. There are many refuges and 
industrial homes open to them, but these insti- 
tutions seem generally to be regarded with more 
aversion than the gaol. 



CHAPTER VIII 

FINES, COSTS, AND THE PRISON 

When, after hearing a charge or summons, the 
Court has satisfied itself from the evidence 
brought forward that a defendant is liable, the 
question of the penalty has to be considered — 
unless, indeed, a mere rebuke and warning may 
meet the case, or it is thought well to bind over 
the defendant to be of good behaviour. If a 
fine, how much ? and what shall be the alterna- 
tive ? Is any restitution to be made to the com- 
plainant, or any indulgence granted to the 
defendant ? Is the case one that demands imme- 
diate stern punishment, or will the ends of justice 
be served by the exercise of some of those special 
powers which the Legislature has authorized for 
offenders of the more hopeful description ? So 
many alternatives present themselves that at 
times a bewildered Bench are inclined to com- 
plain of embarras des richesses. 

For nearly all offences that fall within the The money 
jurisdiction of a Petty Sessional Court the P enal *y 
normal course is to impose a fine, with imprison- 
ment as the alternative in default of payment. 
g 2 83 
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" Five shillings or five days " for a first charge 
of drunkenness, unaccompanied by violence : 
"ten shillings or seven days" for an access of 
disorderliness : "twenty shillings or fourteen 
days" for assault and battery: "forty shillings 
or a month," when exceptional violence is used 
or serious resistance is offered to the police — 
these are the formula? most frequently employed, 
and they sound simple enough. If the money is 
forthcoming, the transaction is complete. 

But in a vast number of cases the money is 
not forthcoming. The friends of the culprit at 
the back of the Court shake their heads, and if 
he is an old offender, experienced in the ways of 
the place, he turns at once in the direction of fhe 
cells. He may do the same if he is a stranger 
to the Courts; thinking that his doom is fixed, 
it does not occur to him to appeal to the Bench 
for time to get the money. Until comparatively 
recently not much indulgence was shown, but it 
is now a common practice to give a few days' 
grace to offenders of good or even moderately 
good character who are known to have a fixed 
abode and something remotely approximating 
to "a stake in the country." Defaulting rate- 
payers who are committed to prison are usually 
allowed a week or a fortnight, or even more, 
during which the committal order is "sus- 
pended," and the same consideration is given 
to husbands who are in arrears with a wife's 
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separation allowance, and to parents who are 
liable for the maintenance of their children in 
industrial or reformatory schools. Immediate 
payment is likewise foregone in the case of 
penalties imposed in respect of vaccination 
orders, dog licences, non-attendance of children 
at school, and civil summonses generally, with 
the result that the money is in most cases paid, 
though how it is obtained must ever be a 
mystery. The clannishness of the unfortunate 
and the poor prompts them to superhuman 
efforts and sacrifices on each other's behalf, 
though it is to be feared that the funds of the 
Court are frequently enriched at the cost of the 
grocer or the landlord. 

The extension of this principle of indulgence The Home 
was strongly urged by the Home Secretary in a v jg™ tary8 
striking speech delivered in the House of Com- 
mons on July 20, 1910. 

" I have been giving my attention lately," said 
Mr. Winston Churchill, "to the question of 
trying to see how we can ensure a period of grace 
always being allowed before the payment of a fine 
is enforced by imprisonment. There were 90,000 
persons committed to prison last year in default 
of payment of fines, and of these 13,000 or 14,000 
paid their fine in whole or in part after they had 
been committed to prison. But I think a much 
larger proportion could have paid the fine if they 
had had a reasonable period of time to get the 
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money, either by earning it or by obtaining it 
through friends and neighbours. ' The Governor 
of Wandsworth Prison tells me that out of 138 
persons committed in one of the early weeks in 
June he thinks some 40 or 50 could have paid • 
the fine if time had been given, and about 25 
were in his opinion fit subjects for the Probation 
Act. Nearly the whole of the persons committed 
to prison in default of payment of fine are given 
no time to pay. Here is a case of a man at 
Tower Bridge Police Court for obscene lan- 
guage : — In the opinion of the governor the 
prisoner could have paid if time had been given ; 
he belongs to the Special Reserve; would have 
gone for training — committed to prison forth- 
with. Thames Police Court : —Prisoner could 
have paid; in good work; a proper case for pro- 
bation; time demanded — committed forthwith. 
Another case at Lambeth — an offence under 
the School Act — could have paid if given time, 
but committed to prison forthwith. And so on. 
There are almost an unlimited number of cases 
of men whose character is well known, who have 
committed an offence for which they are properly 
punished by a fine, who could pay if time were 
allowed them, but who, in default of having the 
money with them in their pockets, are hurried 
off to gaol. Let the House see what an injurious 
operation that is. The State loses its fine, the 
man goes to prison, perhaps for the first time. 
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A shocking event. He goes through alt the 
formalities for a four or five days' sentence that 
would apply if he were sentenced to a long term 
of penal servitude. He is taken off in a ' Black 
Maria,' he is photographed, and his finger 
prints are taken. All these painful processes are 
gone through just as in the case of a long sen- 
tence. Further, more than half the people com- 
mitted to prison in default of paying fines are 
committed for the offence of drunkenness ; and in 
the case of drunkenness the enforcement of a fine 
is a far better punishment than a committal to 
prison ; for his release is very often celebrated by 
a prisoner, but a fine effectively enforced means 
a period of temperance. Now this question of 
giving time to pay a fine has been the subject 
of repeated circulars from the Home Office. The 
right hon. gentleman opposite sent out a most 
admirable circular in 1905, in which he showed 
how many people were taken to prison, although 
it subsequently appeared that if a little time had 
been given them for communication with their 
friends they would have been able to pay the full 
amount. He showed how respectable working 
men were sent to prison in this way for offences 
against sanitary orders and other minor offences 
against civilization. I think this matter should 
be no longer imperfectly attended to, and I hope 
it may be possible in the Autumn Session to pass 
a short Act the main principle of which will be 
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to secure a short time for every person who com- 
mits these minor offences to pay any fine that 
may be inflicted on him." 

The circular referred to above (of June 14, 
1905) urged Justices to remember that "they have 
power to allow payment by instalments." That 
is the fact, but it is felt to be hardly fair to a 
Clerk and his staff to require them to open ledger 
accounts with a large number of defendants, and 
owing to this, probably, very little notice has 
been taken of the circular by magistrates gener- 
ally throughout the country. It is indeed ex- 
ceedingly difficult to gauge the financial position 
of a convicted person from his appearance, and 
his own statements must be accepted with 
reserve. Cases are not infrequent of an earnest 
appeal ad misericordiam on the ground of poverty 
being followed by the immediate production of 
the money as soon as it is made evident that the 
Bench is firm. 

In the same circular it is observed that " unless 
a prisoner has been frequently before a Court of 
Summary Jurisdiction, he is not likely to know 
when or how to apply either for an adjournment 
of the case, or for time to pay a fine, or for per- 
mission to pay his fine by instalments; and in 
such cases the Justices ought of their own motion 
to make the inquiries which will enable them to 
exercise their discretion." The assistance of the 
police may always be invoked to elicit circum- 
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stances that will guide the Bench to a decision. 
It will be found that in a great majority of the 
quasi-civil and petty-criminal cases in which 
penalties of small amount are inflicted, the de- 
fendant will manage to obtain the money within 
a few days. His friends rally to his aid, or his 
employer makes an advance on account of wages, 
or recourse is had to the obliging " uncle " at the 
pawnshop. An offender who is really anxious 
to avoid going to prison and is prepared to make 
a genuine effort ought certainly to be allowed to 
try. It is to every one's interest that he should 
succeed. Because the lamentable fact is, that 
to send to prison a tolerably decent person who 
has never been there before is to do him a 
grievous harm. Granted that he is deserving of 
punishment, that the law must be vindicated, 
and that he o'ught to pay in person if he cannot 
pay in pocket; yet the melancholy confession 
must be made that he will be degraded probably 
beyond his deserts if he goes to prison. The 
chances are that he will come out a worse man 
than he went in. This is not, of course, to say 
that it may not be unavoidable, as things are, to 
send him there, but the reflection lends great 
emphasis to the duty laid upon the Justices of 
making careful inquiry and taking all the man's 
circumstances into consideration before denying 
him a period of grace. 

The question of penalties is unfortunately " Costg " 



go THE JUSTICE OF THE PEACE 

entangled with the troublesome problem of 
"costs." A trifling fine of five shillings, or less, 
includes all Court fees, but if the amount be in 
excess of five shillings the defendant is, in the 
ordinary way, chargeable with a further unde- 
fined liability. Neither the Justices (probably) 
nor the criminal knows at the time of pronounce- 
ment how much the costs will be; it is the 
Clerk's business to assess them, according to the 
elaborate and complicated scale authorized by 
the Home Office. They may amount to an 
additional twenty or fifty per cent, on the fine, 
or even more. It must be said that this is one 
of the most objectionable features in the whole 
system of summary jurisdiction, and gives rise to 
more dissatisfaction than almost anything else. 
What a defendant who has been convicted wants 
to know is how much he has to pay before he can 
walk out of the Court, and that the magistrate 
does not tell him — indeed, he himself does not 
precisely know, in most cases. To be ordered to 
pay (a fine of twenty shillings, say, plus an 
indefinite amount, is exceedingly unsatisfactory. 
It would be an excellent improvement if the rule 
were made that the Bench should specify in their 
sentence an inclusive amount, so that the offender 
may at once know the worst. The present plan 
causes infinite confusion and chagrin, and pro- 
duces this effect — that a great many people are 
sent to prison not because they cannot pav the 
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fine imposed on them, but because they cannot 
meet the charges contingent on a conviction. 

It cannot be said that the evil is unrecognized 
by those in authority, for as long ago as 1891 
the attention of magistrates was directed by the 
Home Office to the "not unnatural dissatisfac- 
tion " likely to be caused when the costs are, as 
they sometimes may be, in excess of the penalty 
itself. And a circular of five years' later date 
observed that the effect of superadding costs to 
fines of small amount " is to bring the adminis- 
tration of justice by Courts of Summary Juris- 
diction into disrepute." As a practical measure 
of amelioration the Home Secretary advised that 
"Justices should in all cases use their discretion 
in deciding whether a convicted defendant should 
be ordered to pay the costs incurred by the prose- 
cutor." When they decide that he should not 
be so ordered, the fees are remitted — i. e. the 
public pays. It does not appear that these 
official exhortations have received the attention 
they deserve from Petty Sessional Benches 
generally, though doubtless the remitting power 
is not infrequently exercised. 

The collection of fees and costs is very closely The Cleik 
watched by the Clerk of the Court and his staff, and costs 
and they do not always look kindly on any 
inclination that may be manifested by the Jus- 
tices to show leniency in this regard. Partly 
this arises from the traditions of the office, which 
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are naturally, and perhaps rightly, conservative ; 
and partly from the bearing of fees on the 
financial position of the Clerk. He is paid a 
"salary," so-called, though it is not such really, 
out of the funds of the county, at a rate which 
is fixed by the Standing Joint Committee, subject 
to the approval of the Home Office. This 
"salary " is virtually a comprehensive allowance, 
calculated to cover not only his personal re- 
muneration, but his expenses of all kinds, includ- 
ing the pay of all the assistants he may find it 
necessary to employ, printing, stationery, post- 
age and miscellaneous. His clerks are not the 
servants of the county, but his own — appointed, 
paid and dismissed at his sole discretion. The 
Clerk receives a lump sum per quarter, spends 
what he deems necessary, and retains the balance 
as his own salary proper. He may do well or 
badly out of it; he may make nothing at all, 
possibly. The one thing certain is that the 
better the provision he makes for the work of his 
office by employing sufficient assistants at 
adequate salaries, the less will be his own re- 
muneration. This cannot be regarded as an 
ideal state of things for a department of State, 
but it is the established practice, and no Home 
Secretary has yet been found willing to alter it. 

In fixing the allowance to .be made to the 
Clerk, the Standing Joint Committee are required 
to have regard to the amount of work done as 
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measured by the frequency and duration of Court 
sittings and the sums handed over to the county 
in respect of Court fees, etc. Formerly the fees 
were taken as the sole criterion in estimating the 
Clerk's "salary," and although that is not the 
case now and the Standing Joint Committee are 
obliged to take a broader view of the circum- 
stances, the Clerk is perfectly well aware that the 
total of his fees is an important element in the 
matter. The larger the sum he can point to as 
having been paid over to the County fund, the 
more impressive will be any claim he may put 
forward for an increased allowance. Hence it is 
not unnatural that the influence of the Clerk and 
his staff should usually be on the side of enforc- 
ing payment of costs against a convicted defend- 
ant. The system is antiquated and vicious, and 
ought to be altered. The Secretary of State has, 
it is true, exhorted Standing Joint Committees to 
estimate the Clerk's work and remuneration on 
other bases, but as long as fees are admitted as 
an element, they will be sure to bulk largely in 
the eyes of those who act as the ratepayers' 
representatives, and the evil consequence will to 
a greater or less extent survive. What is needed 
is that the convicted offender should be dealt with 
on a simpler plan. He ought to be mulcted in 
the gross sum which the Court deem adequate 
for his offence, his position being considered, 
and out of this sum should be paid the fees and 
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other expenses (if such) due on account of the 
prosecution. The Bench, the defendant and the 
public would then know exactly what punish- 
ment was being inflicted, and a vast amount of 
perplexity and complicated bookkeeping would 
be obviated. 
Imprison- When it is manifestly impossible to obtain a 
Classic - sat i s f act i° n i° cash, and imprisonment becomes 
tion inevitable, there remains a possibility of lessen- 

ing the risk of moral injury to a man of fairly 
respectable character. He may be ordered to 
take his punishment in the "Second Division." 
What this means is that he will be kept apart 
from offenders of the worst class, will wear a 
different dress, and will be entitled to special 
indulgence in the matter of writing letters and 
receiving visits. The Second Division is de- 
signed particularly for those prisoners who are 
sent to gaol for trivial offences in default of 
payment of a fine. But unless the Justice de- 
finitely specifies in the commitment that the 
prisoner is to go to the Second Division, he will 
be placed in the Third Division with the common 
herd of regular bad characters. It is important 
to note that the classification, to this extent, is 
determined by the Bench making the order — not 
by the authorities at the prison. 

It will be convenient here to indicate the broad 
principle of classification observed in "local" 
prisons, as distinguished from "convict" estab- 
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lishments. (With the latter, of course, Justices 
have nothing to do.) 

Beginning with the lowest circle of the The 
Inferno, prisoners who are sentenced to Hard ^Harlf 
Labour are subjected to the severest discipline Labour 
now obtaining in our penal system. For the first 
fortnight of their sentence they sleep on a plank 
bed; afterwards a mattress is provided. For the 
first four weeks they are kept in strict isolation, 
working in their cells at oakum picking, making 
coal-sacks, or other coarse labour, one hour daily 
being given to walking exercise in the open air. 
They are dressed in grey suits, decorated with 
the broad arrow. For the first week their diet 
consists of bread, porridge and potatoes, with 
suet pudding on two days of the week ; after the 
first week they are supplied with cooked meat, 
soup or suet pudding daily. No visit is per- 
mitted until eight weeks from the date of sen- 
tence. Their employment after the first four 
weeks is in association with other prisoners, 
either at their own trade or at some suitable 
industrial labour, such as making hammocks, 
post bags, ships' fenders, etc. 

In the Third Division the dietary and dress are 
the same as for Hard Labour, but a mattress is 
provided from the first day. There is no solitary 
confinement ; the prisoners work " in association," 
and enjoy snatches of intercourse with each 
other, which they greatly prize, although the 
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moral advantage is questionable. "Where no 
special order is made by the Court, a convicted 
prisoner is placed in the Third Division and 
treated under the ordinary rules " (Home Office 
Memorandum). 

The Second Division is a modern innovation, 
the purpose of which is thus described in a 
circular of December 31, 1906: "Whenever it 
is clear to the Court that a prisoner does not 
belong to the criminal class and has not been 
generally of criminal or disreputable habits, a 
special direction may properly be given for his 
treatment in the Second Division." His fitness 
for this Division is not to be judged by the legal' 
character of his offence, so much as by his own 
character and antecedents and the circumstances 
in which his offence was committed. He is 
dressed in a plain (and very hideous, it must be 
confessed) brown suit, without the broad arrow; 
he is fed on tea, cocoa, and cooked meat, soup 
or suet pudding; he is entitled to a visit at the 
end of four weeks; and he works from the begin- 
ning " in association " — but only with those of 
his own class, being rigidly segregated from the 
confirmed criminals in the Third Division. 
Finally, he escapes the indignity of having his 
hair cut to the prison length. 

The First Division is a small aristocratic class 
of persons convicted for contempt of court, libel, 
or a breach of the Vaccination Acts. A Court 
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may, if they think fit, direct non-convicted per- 
sons who refuse to find sureties or enter into a 
recognizance for good behaviour to be placed in 
the First Division, and this is to be the destina- 
tion, it is understood, in future, of passive re- 
sisters and suffragettes. It is a strictly limited 
class, however, and its members suffer little 
beyond the necessary restraints of incarcera- 
tion. 

Justices are mainly concerned with the mass Committal 
of prisoners, about 50,000 a year, who are com- ra 
mitted under an order for simple "imprison- 
ment," without hard labour. When it is said 
that fully 95 per cent, of this number pass into 
the Third Division, it is quite obvious that 
local Benches fail very generally to recognize 
their power to discriminate between offenders of 
"fair" and "bad" character. It is hardly just 
to the Prison Commissioners that their efforts 
to stay the spread of criminal tendencies by 
careful classification should be thus in large 
measure nullified. The Home Office has done 
its part by repeatedly calling attention to the 
matter; the blame must rest with the Justices 
and their Clerks. Perhaps the truth is that the 
filling up of a committal order is taken too much 
as a mere matter of form, and is hurried through 
at the end of a sitting without sufficient thought. 
A little attention to the circumstances of each 
case would certainly lead to a large decrease in 
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the number of prisoners condemned to the 
rigours of the Third Division. 
Juvenile Special modes of treatment are adopted in the 
cases of lads from sixteen to twenty-one years of 
age — "Juvenile adults," as they are rather oddly 
styled. The system is based on the idea of 
bringing educational and disciplinary methods 
to bear on young offenders who have shown a 
marked inclination to follow crime as a regular 
calling. It is only carried out in its entirety at 
the old convict prison near Chatham, whence it 
derives its name of the "Borstal system," and at 
Lincoln, with youths who have been committed 
for twelve months or longer, but there is now in 
every local prison a Juvenile Adult class to which 
the principle is applied. Moral discipline, 
physical training and specific instruction in 
trades are the methods used. Such treatment, 
to be successful, usually requires a longer sen- 
tence than can be given by the Justices, and they 
are therefore required to consider the expediency 
of committing for trial at Quarter Sessions those 
youthful offenders whom they judge to be fit 
subjects for prolonged training. Further de- 
velopments of the system are in prospect, the 
discussion of which does not fall within our 
present purview. All that need be said is that 
Justices will heartily welcome any plan which 
promises to check the growth of criminal habits 
at an early stage. The melancholy truth is that 
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imprisonment pure and simple, while as a deter- 
rent it partially succeeds, regarded as a cure it 
is a disastrous failure, in spite of all the enact- 
ments of the Legislature, the efforts of adminis- 
trators, and the pleadings of prison reformers. 

Every magistrate should make himself ac- 
quainted with the interior working of a prison. 
If he is appointed by the Court of Quarter Ses- 
sions to be a member of a Visiting Committee, 
he will gain a valuable insight into criminology. 
But if he is not so appointed, he has the right by 
Statute to "enter into and examine" the local 
prison whenever he thinks fit, and may inspect 
all the prisoners therein, except only such as 
may lie under sentence of death. 
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CHAPTER IX 

LICENSING 

The relations between the Justices and what is 
known as "the trade" are singularly close and 
intimate. Here the judicial and the adminis- 
trative powers are intertwined in a way that has 
no parallel in other parts of the social organism, 
and the action of the Bench is scrutinized from 
very different points of view by widely separated 
interests. 

It is worth noting tlhat while every other 
department of local government has been placed 
under popular elective control by the legislation 
of the last quarter of a century, this highly 
important area of the licensing law is still com- 
mitted to the magistracy. Whatever defects or 
shortcomings may exist, the Legislature has not 
yet discovered a more trustworthy body for the 
discharge of this important duty. 
The Once a year, in the first fourteen days of 

Licensing February, on the "Licensing Day," the holders 
Day of all licences to sell intoxicating drink in a 

petty sessional area are required to appear before 
the Bench for the formal renewal of their 
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permits. The police authorities are represented, 
and if the licence-holder has been guilty of any 
transgression of the law during the past twelve 
months, the fact is duly mentioned by way of 
warning and example. 

The Chairman of the Bench takes the oppor- 
tunity of delivering any observations of a general 
kind on matters which he desires to lay before 
the attention of the parties. He may comment 
upon the conduct of the licence-holders as a 
body, or on the condition of their premises, or 
on any apparent superabundance of licences in 
the district. The magistrates are not sitting, it 
should be remembered, as a Court, and they are 
not tied on this occasion to the strict rules which 
are applicable to all Courts of Justice. Their 
position, as defined by a distinguished judge, 
is that of "a body interposed between the 
licensee and the public for the protection of the 
public." They may receive representations not 
made on oath, and they may act on the local 
knowledge which they themselves possess in 
regard to the renewal or discontinuance of 
licences. 

Not every year, but at reasonable intervals, Inipeo- 
the Justices should make a personal inspection j°f tiC g g 
of the licensed premises in their area, in order 
that on the "annual day" they may give such 
orders as they deem to be necessary for altera- 
tions and improvements. The Act of 1904 
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empowers them to demand that plans of all 
buildings be deposited with their Clerk. As the 
result of their inspection they may require 
defects to be made good and "such alterations 
made as they think reasonably necessary to 
secure the proper conduct of the business." 
Orders issued under this section are, however, 
subject to appeal to the Court of Quarter 
Sessions. 

Among the principal matters to be considered 
in this connection are— (a) Back entrances. 
These are generally regarded as objectionable 
for reasons of police supervision, and it has 
been decided by the Court of Appeal that the 
Licensing Justices have power to order such to 
be closed, (b) Sanitary conveniences are an 
essential part of a licensed house, and their 
condition is often such as to call for amendment, 
(c) A jug and bottle department ought to be 
provided separate from the bars used for the 
consumption of liquor, (d) Inns are required to 
provide some facilities for refreshment other than 
drinking bars, (e) All taprooms in which liquor 
is dispensed should be within view, or at least 
within easy reach of the manager of the 
premises, for purposes of supervision- 

It is to the credit of licence-holders that they 
are generally prompt in responding to any sug- 
gestions from the Justices on these and other 
points that may arise in the course of an inspec- 
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tion. Needless to say, the more interest the 
Justices manifest in discharging their duty, the 
more likely it is that the houses will be properly 
carried on. 

When it has been decided that a licence is 
redundant and ought to be withheld, a recom- 
mendation goes forward to the Licensing Com- 
mittee of the county (or borough) with whom it 
rests to determine the matter and to settle all 
questions of compensation that may arise in 
connection therewith. 

Applications for new licences are also dealt Hew 
with on the annual licensing day (or at an 
adjournment) and at no other time. "Full" 
licences are in these days seldom asked for, but 
there is a pretty steady flow of candidates for 
"off" licences of various descriptions. 

Whenever there exists in a new neighbour- 
hood a possibility of setting up a new public- 
house, the competition is very severe. The 
owner (generally a man of straw, backed up by 
a brewery company) brings forward plans and 
statistics and petitions, all going to show how 
urgently the new house is required, and how 
eager the residents are to see it planted in their 
midst. On the other side, the owners of exist- 
ing licensed houses within a considerable radius 
produce their plans and their petitions, proving 
how completely the requirements of the neigh- 
bourhood are already met. These last are, of 
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course, supported by all the various temperance 
organizations, the clergy and ministers of 
religion, and private individuals who are from 
one cause or another averse to the establishment 
of another public-house. The battle rages furi- 
ously year after year, until at length either the 
funds of the applicant are exhausted or he retires 
from the contest. Or it may be that the develop- 
ment of the locality and the judicious cancelling 
of some other licences in a "congested district" 
elsewhere, lead the Justices to comply with his 
request. 

Individual Justices cannot be too careful how 
they comport themselves when such a struggle 
is going forward. If they attend a meeting 
where the propriety of granting the licence is 
discussed, or are members of a body which has 
expressed its corporate opinion, or chance to be 
seduced into any expression of favour or 
antagonism to the proposal, or allow themselves 
in any way to be identified with either combatant, 
it is doubtful whether they ought to sit on the 
Bench during the hearing, though no hard and 
fast rule can be laid down. It is, of course, idle 
to suppose that Justices, who are usually in close 
touch with the local life of their neighbourhood, 
can be absolutely free from prepossession in 
such a matter. All that can reasonably be asked 
is that they shall behave discreetly off the Bench 
if they value their reputation as impartial judges 
on the Bench. 
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Few persons have such opportunities as active 
magistrates enjoy of gauging the harm done by 
the use or abuse of intoxicants. From week to 
week an interminable series of object lessons 
brings before their eyes the evil results of intem- 
perance. The ruin of character, the loss of self- 
respect, the destruction of family happiness, 
innumerable deeds of violence, cruelty and 
despair, stand chargeable directly to the influ- 
ence of drink, while the indirect consequences 
clearly traceable to the same cause are in the 
aggregate no less awful. The sorry victims of 
the curse pass one by one before the Bench as 
the year goes round ; then, once a year the privi- 
leged instruments by whose means the traffic is 
carried on are gathered in a body in the same 
Court to receive the renewal of their charter. 
They are plump, complacent and bejewelled; 
intellectually of a distinctly lower type, as a rule, 
than the ordinary tradesman who dispenses other 
commodities, they present far more abundant 
signs of prosperity, in spite of calamitous 
Budgets. The Justice who surveys the well- 
dressed assembly may be forgiven if he 
cherishes for a moment the wish that they might 
be confronted there and then with the dingy 
crowd of helpless, hopeless, miserable sufferers 
whom he has seen passing in succession before 
the same Bench. For whoever else may be 
insensible to the ravages of drink, he is too well 
acquainted with its grim work to miss the tragic 
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contrast which this annual review of " the trade " 
suggests. Not that something may not be said 
for the licence-holders, who are usually little 
more than pawns in the hands of more dignified 
players. They show no little kindness and 
sympathy to the hapless, and if they inflict 
much ill in pursuit of their gain, they suffer too, 
for in the matter of deadly callings there is not 
much to choose between the publican's trade 
and the lead-worker's. 
Tramfer Besides the annual licensing day, there are 
dayB fixed dates for "transfers" at several periods in 
the year, when the gaps occasioned by deaths 
and removals are filled. New tenants are 
accepted without demur on formal declaration 
by the police that inquiries into character have 
been made with satisfactory results. "Occa- 
sional " licences to sell intoxicants at fStes and 
sports are granted at the discretion of the Justices 
at any ordinary sessions on the application of a 
licensee who has given previous notice of his 
intention to the police. Persons desirous of 
keeping "public billiard tables" must obtain 
permission at the general annual licensing 
meeting. 
ciub» The third part of the Act of 1904 brought 

clubs within the cognizance of the Licensing 
Authority. A register is kept by the Clerk to 
the Justices, and the secretary of every club is 
bound to make a Return, givng such informa- 
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tion as the Act requires, dealing with the 
membership and rules. When the Justices have 
ground to suppose that a club is mismanaged, 
they have power to grant a search warrant to a 
constable; and if after proceedings have been 
taken it appears to them that the club has been 
improperly conducted, they have power to strike 
it off the register. Such action is, of course, 
subject to appeal at Quarter Sessions, and there 
are reasons connected with the political char- 
acter of a large number of clubs that render it 
especially advisable to proceed with caution, in 
order that no suspicion of partisan bias may 
attach to the action of the Bench. 



CHAPTER X 

OFF THE BENCH 

Quarter Outside the area of his Petty Sessional Division 

Sessions , T . , . . . . 

the Justice has certain opportunities of service. 
He is, for instance, a member of the Court of 
Quarter Sessions, to which he will sometimes 
remit offenders of the graver sort for trial by a 
jury. As previously explained, the civiK ad- 
ministrative business of this authority is now 
reduced to trifling dimensions. The judicial is 
wide in scope and very important, but it devolves 
mainly on the chairman, and the average Justice 
who sits through the trials is apt to conclude that 
he merely fills the humble role of deadhead. He 
ought, however, to attend Quarter Sessions 
occasionally, if only to study the working of the 
ancient Court which occupies in the hierarchy of 
the judicial system a place midway between the 
Petty Sessions and the stately Assize. He will 
learn something to his advantage from the 
"charge" delivered to the grand jury by the 
chairman, and it will be of interest to follow the 
trial of prisoners who have come up from his 
own Court. The proceedings are more formal 
108 
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and elaborate, of course, than in Petty Sessions, 
the rules are more exact, and the flavour of 
antiquity is more marked. Bewigged counsel 
and solemn-faced jurymen furnish novel points 
of interest. The charges are graver, the issues 
at stake more momentous ; the points of law are 
fought out with more skill, if not with more 
acerbity, and the spectacle of a contest between 
intellectual gladiators sometimes rewards the 
jaded victim of Police Court "drunks." 

The Justices in Quarter Sessions are still 
entrusted with some county interests apart from 
the trial of criminals. Rating disputes are 
brought before them on appeal, and the closing 
or diversion of highways is in their jurisdiction. 
They appoint Justices to act under the provisions 
of the Lunacy Acts (noticed presently), and also 
judicial assessors who co-operate with the ecclesi- 
astical authorities in administering the Clergy 
Discipline Act. 

The Standing Joint Committee is a statutory standing 
body, composed of Justices and representatives J"}^^,, 
of the County Council in equal numbers, to 
which is committed the control of the police and 
the responsibility for the machinery of the ad- 
ministration of justice generally. It has to do 
with the appointment and salaries of the Clerk 
of the Peace and the Clerks of Petty Sessions, 
the provision and maintenance of local Court- 
houses with their staffs, the division of the county 



Committee 
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or riding into Petty Sessional areas, the relations 
between the county judicial system and the 
Home Office, the care of records, and the 
financial business growing out of these matters. 
Thus the Standing Joint Committee is an 
authority of considerable importance. It is the 
nexus between the civil and judicial powers, and 
is largely independent of both Quarter Sessions 
and County Council. It incurs a considerable 
expenditure, and calls upon the County Council 
to pay the bills without question. 
Licensing Quarter Sessions also appoints a County 
Licensing Committee to carry out the provisions 
of the Licensing Acts, 1872-1904. There is no 
need to lay stress upon the importance and com- 
plexity of the work devolving upon this Com- 
mittee in relation to the granting of new licences 
recommended by the local Benches and the sup- 
pression of such as are regarded as redundant, 
the levying and distribution of compensation 
funds, etc. The latter business is financial and 
administrative, and requires the aid of skilled 
technical advisers. One representative of each 
Petty Sessional Division ought to find a seat on 
this Committee. He should be most carefully 
selected, as not every magistrate possesses the 
special qualifications that are desirable for this 
work. It is essential, of course, that he should 
be thoroughly well acquainted with the circum- 
stances of his own division in regard to licensed 
houses, that he should have a level head, and 
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that he should know something of the ways of 
"the trade." 

We may pass from Licensing to a cognate 
subject — Lunacy. Once every year a certain 
number of the Justices acting in each Petty 
Sessional Division are appointed by Quarter 
Sessions to exercise the powers conferred by the Lunatics, 
Lunacy Acts with reference to non-paupers, ^f"?" 
Every Justice (it may be said in passing for the Pauper 
sake of clearness) is competent to act with regard 
to lunatics who are paupers, i.e. in the great 
majority of cases. The difference in procedure 
is as follows — 

If a private individual of good or moderate 
position is "deemed to be" a lunatic or of un- 
sound mind, his friends must draw up a petition, 
on a special form, setting forth the grounds of 
their application for a reception order, and must 
cause him to be examined by two independent 
doctors acting separately. These reports, duly 
entered on the form, are taken to one of the 
Justices specially designated as above by Quarter 
Sessions, and he may then make an order, if he 
thinks fit, consigning such person to the custody 
of the superintendent of an asylum for the 
insane. He is under no obligation to see the 
patient, though he can do so if he so desires. 
The written evidence of the doctors being laid 
before him, in his private house or elsewhere, he 
has full power to make the order. 
In the case of a person in humble circum- 
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stances it is otherwise. The friends notify the 
relieving officer of the parish of his condition, 
and he conveys a formal intimation to any 
Justice (whether specially appointed or not) that 
So-and-so is deemed to be a lunatic or of un- 
sound mind. The Justice thereupon directs a 
doctor to examine the said person. A fee of a 
guinea is payable to the doctor, and it is common 
for parish medical officers to regard this as one 
of the perquisites of their office, but, as a matter 
of fact, the Justice is unrestricted, and, as a 
matter of public policy, it is desirable that the 
medical men practising in the neighbourhood 
should be employed in turn. The Justice fixes 
an hour when he will meet the selected doctor — 
perhaps at the union infirmary, or at the patient's 
own home. The doctor makes his report in 
writing, in answer to the questions on the form ; 
the Justice sees the alleged lunatic, and takes the 
evidence of witnesses as to the state of his mind. 
In fact, he tries the case, and finally makes (or 
refuses to make) the order of incarceration. If 
in doubt, he probably directs that the patient be 
kept "under observation" in the infirmary for 
fourteen days. 

The difference in procedure is singular and, 
as the writer considers, mistaken. It is surely 
an anomaly that while the Justice is obliged to 
see an indigent person before pronouncing upon 
the state of his mind, he is not compelled to make 
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any personal investigation with regard to a well- 
to-do person whom his friends (possibly for 
reasons of their own) desire to put away in a 
private asylum. In the latter case he may issue 
the order solely on the reports of the two medical 
men who have been called in. He will be well 
advised, however, if he makes it a rule to refuse 
in every case to sign the order until he has inter- 
viewed the subject. Painful though the duty 
often is, personal inquiry ought never to be 
foregone. It is strange that the law has not 
made it obligatory in all cases, because there is 
a possibility of designing "friends" contriving 
a plot to dispose of their superfluous relative 
for their own advantage. Such a thing has 
happened, and hardly any safeguard against its 
recurrence can be regarded as excessive. 

In adjudicating upon lunacy cases the Justice 
acts singly, and scarcely any part of his duty 
calls for more scrupulous care. He has to con- 
sider, besides the mental condition of the patient 
and the circumstances of the family, the interests 
of the ratepayers, which in this matter are not 
trifling. Asylums and their maintenance are one 
of the heaviest items in every county budget. It 
costs twice as much to keep a patient in an 
asylum for the insane as in a union infirmary, 
though in hundreds of cases he would be quite 
as well cared for in the latter institution, and far 
happier. Is the subject dangerous, either to 



ii4 THE JUSTICE OF THE PEACE 

himself or to others ? If so, the asylum is clearly 
the proper place for him. But should he be a 
mere "simple," deficient but not vicious, capable 
of doing some kind of unskilled work, and need- 
ing supervision more than anything else, it may 
be harmful to him and unjust to the public to 
send him to the asylum. At the same time, the 
Justice is not likely to forget that if a person 
whom he has manumitted should afterwards do 
mischief to himself or to others, the lash of 
criticism will fall on him. So in doubtful cases 
a committal to the infirmary for observation is a 
prudent via media. There the mentally abnormal 
subject is cared for and looked after, and is 
associated with others of his own class intel- 
lectually, while he escapes the humiliation of 
contact with the out-and-out mad. If he gets 
better the union authorities are able to draft him 
back on the community, and he returns home 
without the stigma of an asylum residence being 
fastened on himself and his family ; while, in the 
contrary event, the reports of the infirmary staff 
will enable the Justice to pronounce him insane 
without any misgiving. 
BepentMrt A penitent habitual drunkard or victim of the 
Inebriates ( j ru ^ habit occasionally presents himself to the 
Justice for self-committal to one of the institu- 
tions which are licensed as remedial homes. It 
may be that a husband brings his wife, or a 
father his son. The necessary document is pro- 
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duced, and the Justice has to satisfy himself that 
the party concerned is acting deliberately, with 
due knowledge of what the step involves, and 
apart from undue influence. The friends of the 
person should be excluded from the room while 
these inquiries are made, and if, as the result, the 
Justice is satisfied, he authorizes the detention of 
the self-accused in what is virtually a private 
prison. Applications of this kind are in- 
frequent. 

A more repellent task, happily still rarer, is A witnein 
that of attending upon a dying person to receive morti" 11 ° 
his statement for a court of law. it may happen 
to any Justice to be called on for this painful 
duty, in such circumstances of horror as may 
put a severe strain upon his nerves. The depo- 
nent's words must be taken down only after his 
solemn declaration that he speaks "with the fear 
of death before me." Manifestly the gravest 
consequences may hang upon the exactitude of 
a Justice's hearing or the quickness of his appre- 
hension at such a time. 

Very rarely now-a-days is the Justice required Biotous 
to face the risk of personal violence at the hands " ,em " 
of a mob, but the liability remains. If twelve 
persons or more are riotously assembled to the 
danger of the public peace, it is his duty to con- 
front them and read a proclamation commanding 
them in the King's name to disperse to their 
homes, and warning them that if in one hour 
1 2 
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they have not so dispersed, they will be liable to 
punishment as felons. The form is as follows — 
"Our Sovereign Lord the King chargeth and 
commandeth all persons, being assembled, imme- 
diately to disperse themselves and peaceably 
depart to their habitations or to their lawful 
business, upon the pains contained in the Act 
made in the first year of King George the First 
for preventing tumults and riotous assemblies. 
— God save the King ! " 

A further power, not very likely to be exercised 
at the present day, is placed in the hands of two 
or more Justices who may be satisfied upon the 
oath of a credible witness that there is danger 
of riot, and that the ordinary preservers of the 
peace are unequal to the task of keeping order. 
They may appoint so many special constables 
as they think fit, and refusal to serve renders 
the persons selected liable to fine or imprison- 
ment. The same Justices may also, in their 
discretion, order all alehouses, etc., to be closed 
in time of public tumult. 
Care of Under an old Act of George III, a Justice is 

perrons* entitled to visit any workhouse within his juris- 
diction and examine into the state of the poor 
and their treatment. Old age pensions are, in 
a manner, anticipated by the provision which 
empowers him to direct that outdoor relief be 
given to any aged or infirm inhabitant who is 
totally disabled from working. His quasi- 
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paternal relation to the friendless is further 
shown by the authority he has to order the 
bestowal of temporary relief in kind (but not in 
money), or medical aid if required, on non- 
parishioners who are in distress. These powers 
are not used, nor is it desirable that they should 
be, but they exist. The Justice may, and fre- 
quently does, call upon persons to contribute 
towards the support of indigent relatives. A 
father, a mother, a grandfather and a grand- 
mother are all liable; so also is a child, but a 
grandchild is not liable. 

Enough has been said on a preceding page The 
with regard to the advice and counsel demanded 't lJome 
from a Justice while sitting on the Bench. It 
remains to be observed that if he happens to 
live in a populous district and is known to be 
"approachable," his doorstep is liable to be 
haunted by a steady stream of unfashionable 
callers. This phase of magisterial duty lays him 
open to severe domestic criticism, and is indeed 
apt to become oppressive. Servants turn up 
their noses at people of disreputable appearance 
who knock at the door, and the mistress is sus- 
picious of visitors who look as if they may take 
away what does not belong to them, or, more 
dreadful still, bring to the house what she would 
rather be without. Of course they can all be put 
off, quite reasonably, with the intimation that the 
proper course for them is to take their business, 
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whatever it may be, to the Court on the next 
sitting day at ten o'clock. But a strict rule of 
this kind works hardly. For instance, a man 
whose work calls him away early — on the rail- 
way, perhaps — wishes to obtain the savings bank 
deposit of some relative who has just died; or 
desires to procure exemption from vaccination 
for his child. In either case the papers can be 
examined and signed in a few minutes, and it 
seems brutal to refuse so small a favour when 
the alternative to the applicant is loss of time and 
money. The Justice feels disposed to stand out 
for the privacy of his home ; on the other hand, 
he "puts himself in the place" of the petitioner 
— a sovereign recipe for many problematical 
cases — and does what is asked. When such 
business is transacted at the Court a small fee is 
payable to the Clerk. Under his own roof the 
Justice will, of course, make no charge, but 
occasions sometimes arise when he wishes he 
had the poor-box at hand. As the applicant is 
receiving special consideration, he ought not in 
addition to escape payment of the shilling he 
would have been compelled to disgorge had he 
gone to the Court in the proper way. But on 
the whole it is better to leave the monetary ques- 
tion alone. There are quite enough people 
already who labour under the delusion that a 
magistrate makes a good thing, in one way or 
another, out of his official duties. Some of the 
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people who bring their papers to be signed ask 
in a shamefaced manner "what there is to pay," 
and brighten with satisfaction when the answer 
is given ; others break in upon a Justice's private 
time at almost any hour (preferably meal-times !) 
without apology and sometimes without civility. 

One hint may be given with regard to tres- 
passers : they should be seen and dealt with in 
the hall, standing. A small table will facilitate 
the writing that may be necessary. It is a mis- 
take to receive inquirers in a room, even a library 
or smoking-room, as a rule, though there are, 
of course, exceptions. The less formal the inter- 
view the better. Many of the callers are objec- 
tionable on the most personal grounds ; others, if 
they can seize the opportunity of settling down 
in a chair, will talk interminably. In the writer's 
opinion, a brief interview should never be re- 
fused, but it should take place as near as possible 
to the doormat. Practice will develop the knack 
of cutting short detailed explanations firmly and 
without offence. 

People who come to ask advice about trouble, 
immediate or impending, that may be the sub- 
ject of investigation at the Court, put the Justice 
in a quandary. When wretchedness incarnate 
seeks to unfold its tale, who can refuse to listen ? 
Yet it should never be forgotten that all state- 
ments in such circumstances are ex parte, and 
however apparently reliable the story may be, 
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it must be treated with reserve. When the 
matter is both grave and urgent, the application 
should be referred to the local police station. 
If the Justice ventures on advice, he must make 
it quite clear that he is not speaking ex cathedrd. 
Except in the most general unparticular way, 
he cannot offer counsel in a case which later he 
may have to adjudicate upon. There are people 
who will take advantage, and will not scruple to 
misrepresent what may have been said to them ; 
and it is impossible to guard absolutely against 
this danger unless the Justice sternly refuses to 
see applicants anywhere except at Court. If he 
keeps to that he will be safe, but he will miss 
many opportunities of widening his knowledge 
of mankind, and he will lose the pleasant glow 
that rewards him when, as sometimes happens, 
he is able to tranquillize the distressed. 



THE END 
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